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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9083. 


YELLOW CAB COMPANY OF D. C., INC., 
A CORPORATION, ET AL., Appellants , 

v. 

ELIZABETH THOMAS, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the Yellow Cab Co. of D. C., Inc. and 
William W. Cook, defendants below, from a judgment of the 
District Court of the United States for the District of Co¬ 
lumbia, which awarded damages against them in favor of 
the plaintiff, Elizabeth Thomas, for personal injuries alleged 
to have been caused by negligence of the defendants. Notice 
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of appeal was duly given and a supersedeas bond on appeal 
was filed. 

Jurisdiction below is based on Sec. 11-301, Title 11, D. C. 
Code, 1940 ed., and was invoked by the filing of the com¬ 
plaint. (App. 2-4). 

Jurisdiction in this Court is conferred by Sec. 17-101, 
Title 17, D. C. Code, 1940 ed. 

STATEMENT OF CASE. 

The Collision. 

Plaintiff (appellee) brought this action to recover dam¬ 
ages for personal injuries which she sustained on May 22, 
1944, in an automobile collision alleged by her to have re¬ 
sulted from the negligence of defendants Yellow Cab Co. 
of D. C., Inc., and William W. Cook (appellants) and from 
the negligence of others named as defendants in her com¬ 
plaint. 

At the time of the collision, plaintiff (appellee) was a 
passenger in a taxicab owned by the defendant Payton F. 
Whiting and operated by the defendant Samuel Smith in an 
easterly direction on Pennsylvania Avenue, N.W., in the 
District of Columbia. Said taxicab had come to a stop on 
Pennsylvania Avenue in obedience to a red traffic signal at 
7th Street, N.W. and was thereafter struck at the rear by a 
taxicab (Yellow Cab) owned by the defendant Yellow Cab 
Co. of D. C., Inc., and operated by the defendant William W. 
Cook. As a result of the collision, plaintiff sustained an in¬ 
jury to her neck. After the opening statements of counsel 
for appellee and appellants, the Court, on motion of counsel 
for the defendants Whiting and Smith, directed a verdict in 
their favor, the Court being of the opinion that the opening 
statements disclosed no basis for holding defendants Whit¬ 
ing and Smith liable (App. 42), and the trial proceeded 
against the defendants Yellow Cab Co. of D. C., Inc. and 
William W. Cook only, resulting in a verdict and judgment 
for the plaintiff of $15,500.00, from which the defendants 
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Yellow Cab Co. of D. C., Inc. and William W. Cook have 
appealed. 

Plaintiff (appellee) had entered the taxicab of Payton 
F. Whiting in the vicinity of 14th and G Streets, N.W. and 
was en route to her place of employment, the National Office 
of Price Administration at 3rd and D Streets, S.W., when 
the collision occurred. The Whiting cab, east-bound on 
Pennsylvania Avenue and approaching a red traffic signal 
at 7th Street, came to a stop beside the south curb of Penn¬ 
sylvania Avenue at the traffic stop line, a distance of 57 feet 
west of 7th Street (App. 95, 1(57). It had remained at a 
standstill for 9 or 10 seconds when it was struck at the rear 
by the Yellow Cab and pushed forward a distance of ap¬ 
proximately 15 feet (App. 94). Immediately after the col¬ 
lision, defendant Cook, operator of the Yellow Cab, declared 
that his foot brakes completely failed to function when he 
applied them at a point approximately 50 feet back of the 
stopped Whiting Cab. Just before the impact, as the brake 
pedal went down to the floorboard, he warned his passenger 
to brace herself because of the impending collision. He 
testified that when he applied his brakes he was proceeding 
at a speed of 12 to 15 miles per hour (one witness testified 
that his speed was faster); that he did not use his hand 
brake, upon discovering that his foot brakes did not work, 
because he did not have time to apply the hand brake in the 
brief moment before the impact occurred. (App. 143, 
147-149). 

The uncontroverted testimony showed that the District 
of Columbia official semi-annual inspection of the Yellow 
Cab involved in the collision (required by District of Co¬ 
lumbia law) had been made on March 10,1945, that the foot 
brakes and hand brake, as well as all other equipment on 
the taxicab, were in proper condition, and that an approved, 
sticker was accordingly affixed to the cab, the mileage there¬ 
on being then officially recorded on the inspection records 
as 70,178 (App. 161-162). At the time of the instant col¬ 
lision the mileage of the taxicab was 75,362, so that the 
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cab had been driven, in the interim, about 5,000 miles. Dur¬ 
ing all this time the foot brakes had worked perfectly, until 
they suddenly failed just before the collision. (App. 166). 

On May 18,1944, the Thursday evening preceding the day 
of the accident (Monday, May 22, 1944), defendant Cook 
drove the Yellow Cab to the lot of the defendant company 
for the purpose of having the motor tuned and the hand 
brake adjusted. He returned to get the car the next day, 
Friday, May 19, 1944, about 2 P.M., at which time the me¬ 
chanic who had tuned the motor and adjusted the hand brake 
on the taxicab told him that a leaf was missing from a spring 
in the bodv of the automobile. Because the defendant com- 
panv did not do work on automobile body springs, Cook 
was instructed to drive the cab to Martin & Boyd Spring 
Works, Inc. to have the spring repaired. When he reached 
Martin & Boyd’s, he applied the hand brake in parking the 
car and the hand brake worked properly. He next got into 
the taxicab at noon on Monday, May 22, 1944, at the Yellow 
Cab lot, to which it had been returned after the spring work 
had been done at Martin & Boyd’s, and when lie drove up 
to the gas line at the Yellow Cab lot, he applied his hand 
brake and it then worked properly (App. 134-137). He then 
left the Yellow Cab lot at 1801 New York Ave., N.E. and 
proceeded to the Social Security Building at 3rd and C Sts., 
S.W., where he picked up his first passenger that day, the 
witness Mrs. Ruth A. Gossard, who was in his cab when the 
collision occurred. 

En route from the Yellow Cab Company to the Social 
Security Building, he made a number of stops for traffic and 
traffic lights and his brakes worked perfectly. While Mrs. 
Gossard was in the taxicab, he took on two additional pas¬ 
sengers, and finally one other, until he had four passengers 
in all. He proceeded to the Raleigh Hotel where he dis¬ 
charged two passengers, then to the Mayflower Hotel where 
the third passenger was discharged, and with his remaining 
passenger, Mrs. Gossard, he proceeded to 17th and Church 
Streets, N.W., where he waited while she went into her 
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apartment to get her mail, after which he proceeded to drive 
her back to her place of employment at the Social Se¬ 
curity Building; it was on this return trip that the collision 
occurred. From the time he left the Yellow Cab lot that 
noon until the time the collision occurred, an hour and a half 
later, he drove approximately 8 miles through congested 
downtown traffic. During this time he had frequent occa¬ 
sion to apply his brakes in stopping to pick up and discharge 
passengers and in making numerous stops for traffic and 
traffic lights. On each of the occasions when his brakes were 
applied, they functioned perfectly up until the time they 
suddenly failed completely when he applied them at a point 
approximately 50 feet back of the stopped Whiting cab. 
(App. 137-145). 

The police arrived shortly after the collision and, upon 
examining the Yellow Cab and discovering that there was no 
action on the foot and hand brakes (App. 78), they spoke 
with the defendant Cook, who told them that his brakes had 
been all right and that he had had no trouble with them prior 
to the time they suddenly failed when he applied the foot 
brakes on approaching the standing Waiting cab just be¬ 
fore the impact (App. 82). Thereafter, the police had the 
Yellow Cab removed to the District of Columbia Inspection 
Station, where it was found that the flexible fluid line cable, 
constituting part of the brake assembly connecting at the 
left front wheel, had broken, causing the brake fluid to run 
out of the line (App. 79); also, that the emergency brake 
did not hold (App. 80). 

The flexible brake cable, a 10 to 12 inch rubber and fabric 
tubing, is a conduit of the brake fluid. When a break in the 
flexible cable occurs, the fluid runs out as the brake pedal is 
applied, resulting in a complete loss of the action of the 
foot brakes. Until pressure from the application of the 
brakes has expelled the fluid through the break in the flexible 
cable, the brakes continue to function. The operator of an 
automobile has, therefore, no advance notice, from the 
manner in which the brakes have been functioning, that they 
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are about to go bad. Not until the application of his foot 
to the brake pedal, as the pedal goes down to the floorboard, 
does he become suddenly and unexpectedly aware that the 
application of the brakes has had no effect on the forward 
motion of the automobile. (App. 120,121, 176). 

Defendant company’s taxicab was equipped with standard 
hand or emergency brakes operating independently of the 
foot brakes. The official record of the District of Columbia 
Inspection Station established their proper working condi¬ 
tion on March 10,1945, when they were inspected, tested and 
approved. As recently as the Friday preceding the Monday 
of the collision, they were again tested, inspected and ad¬ 
justed, and the uncontradicted testimony established further 
that they were working.properly before the collision. The 
uncontroverted testimony of the expert witnesses was that 
the collision was a competent cause to produce the condition 
of the hand brake as disclosed at the District of Columbia 
Inspection Station after the accident and damage to the 
cab had occurred. (App. 121-122, 176-177). 

Evidence was offered by the plaintiff relating to her loss 
of earnings by reason of her inability to return to work. 
Instruction No. 5 requested by the defendants directed to 
this phase of the case was refused by the Court (App. 13, 
185-187). We shall not here detail the evidence on this 
subject, since it will be discussed in its application to the 
requested instruction elsewhere in this brief. 

Misconduct of Jury. 

Verdict anti judgment for the plaintiff in the amount of 
$15,500.00 were entered on Thursday, April 12, 1945. On 
Monday, April 23, 1945, defendants duly filed their motion 
for a new trial, assigning as error the Court’s refusal, at 
defendants’ request, to withdraw a juror for misconduct 
brought to the attention of the Court during the course of 
the trial (App. 192-193), and upon the further ground, 
among others, of the misconduct of the jury in discussing 
improper and extraneous matters in arriving at the amount 
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of the verdict. Thereafter, on April 27, 1945, defendants 
filed their motion for leave to file a supplementary motion 
for a new trial, alleging newly discovered evidence which 
disclosed further misconduct by a juror in failing to dis¬ 
close on the voir dire that she knew plaintiff’s attorney, Mr. 
Newmyer, who had also been her husband’s attorney. In 
their motion for a new trial, defendants requested the Court 
to hear evidence from the jury (the jury being still in at¬ 
tendance upon the court) as to their alleged misconduct. 

During a short recess of the closing argument of counsel 
for the defendants, one of the jurors was observed convers¬ 
ing with the plaintiff in the corridor next to the courtroom. 
This was called to the attention of the Court by defendants’ 
counsel immediately after the termination of the recess and 
before counsel had continued with his closing argument, de¬ 
fendant’s counsel suggesting to the Court that the juror in 
question be excused. The Court expressed the view that the 
conduct of the juror was bad, not so much the mere talking 
with the plaintiff, but that “making friends, more or less, 
with one of the parties, might discredit that juror.” (App. 
193). The Court, while greatly perturbed over the conduct 
of the juror, nevertheless expressed concern about the 
necessity of having to withdraw a juror and retry the case, 
and accordingly, inquired of counsel if they would be 
willing to proceed with the trial with eleven jurors, should 
the Court conclude that the juror should be excused. Coun¬ 
sel for the plaintiff objected to having the juror excused, but 
agreed with counsel for the defendants to proceed with the 
eleven remaining jurors, in the event the Court should de¬ 
cide to excuse the juror. (App. 192-193). 

The Court thereupon stated that he would defer taking 
action in this respect until the noon recess, indicating that 
he wrould at that time inform himself concerning the said 
juror. After defendants’ counsel had completed his closing 
argument and the jury had been excused for the noon recess, 
the Court declined to excuse the aforesaid juror, declaring 
that he had observed the juror during the latter part of the 
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argument of defendants’ counsel and that she had ap¬ 
parently followed the argument closely. (App. 193-194). 

In defendants’ motion for a new trial, defendants pointed 
out that the same juror had previously conversed with Police 
Officer Sims, a witness on behalf of the plaintiff. This con¬ 
versation had occurred in front of the courthouse at the end 
of the first day of the trial. (App. 14-17). 

In the affidavits accompanying their motion for a new 
trial, defendants’ counsel called to the attention of the Court 
that they had learned from an attorney, a member of the 
Bar of the District Court of the United States for the Dis¬ 
trict of Columbia whose affidavit was duly filed in support 
of the motion, that said attorney, during the course of a 
conversation at the courthouse on April 20, 1945, with a 
juror in this cause, who was a client of his, had been told by 
said juror that she (the said juror) understood that in most 
cases of this nature the attorney handles the case for the 
plaintiff on a contingent one-third fee basis, and that in 
compensating the plaintiff in this case, the jury by its award 
made allowance to the plaintiff for her attorney’s fee and 
for the costs of bringing her (the plaintiff’s) case to trial. 
The attorney who had the aforesaid conversation with the 
juror declined to reveal her identity because she was a client 
of his (App. 16-17). Defendants’ counsel were unable to 
ascertain if said juror was the one who had, during the 
course of the trial, engaged in conversation with plaintiff’s 
witness Sims and with the plaintiff. However, for the pur¬ 
pose of clarifying the entire situation, defendants’ counsel 
in their motion for a new’ trial requested the Court to hear 
evidence from the jury (the jury still being in attendance 
upon the Court) in order to probe into the subject matter 
of the alleged misconduct of the jury. This the Court de¬ 
clined to do in denying defendants’ motion for a new: trial. 

As heretofore indicated, defendants’ motion for leave to 
file a supplementary motion for a new trial w’as based on 
newdv discovered evidence revealing the further misconduct 
of the jury (App. 17-21). When the jury panel had been 
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sworn at the commencement of the trial, the Court instructed 
the panel as follows: 

“Now, prospective jurors, during this preliminary 
examination of you, whenever a question is asked of you 
either by the Court or counsel and you fail to answer, 
your failure to answer will be treated as an answer in 
the negative.” 

Thereupon, Mr. Alvin L. Newmyer, one of the attorneys 
for the plaintiff, proceeded to examine the jury panel on the 
voir dire as follows: 

Mr. Newmyer: * * * 

The attorneys representing Mrs. Thomas are myself 
and my associate, Mr. Melrod. My name is Alvin L. 
Newmyer. 

The Court: Will you rise, Mr. Melrod? 

(Mr. Melrod arose from his chair.) 

Mr. Newmyer: This is Mr. Leonard Melrod. Are any 
of the members of the panel acquainted with us? 

To these questions none of the jurors responded or gave 
any indication that he or she knew either of the attorneys 
for the plaintiff. (App. 40-41). 

Thereafter, in the late afternoon of April 25, 1945, it was 
brought to the attention of defendants’ counsel that a juror, 
one Gladys Z. Israel, who was on the panel of a prospective 
jury being selected to sit in another case of Mr. Newmyer, 
which followed one week later the termination of the in¬ 
stant case, had disclosed during the examination on the 
voir dire that she knew Mr. Newmver and that her husband 
had been a client of his. When this disclosure was made, the 
Court, being the same trial judge who heard the instant case, 
excused the juror for cause. As soon as the above informa¬ 
tion came to the attention of counsel for the defendants, an 
investigation thereof was immediately begun, and affidavits 
were at once prepared and executed, and filed (April 27, 
1945) together with defendants’ motion for leave to file a 
supplementary motion for a new trial, so that the matter 
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would be brought to the attention of the Court at the earliest 
possible moment. The Court denied defendants’ motion for 
leave to file the supplementary motion for a new trial upon 
the grounds that the motion was without merit and that it 
was not timely filed. (App. 39). 

POINTS ON APPEAL. 

The Court erred as follows: 

1. In overruling defendants’ objection to question pro¬ 
pounded to witness Cook whether information had been 
given witness that anyone else had operated his cab.* 

2. In refusing to withdraw a juror who had been con¬ 
versing with the plaintiff. 

3. In denying defendants’ requested Instruction No. 2. 

4. In refusing to charge the jury that “the legal presump¬ 
tion is that reasonable care was exercised by the de¬ 
fendants.” 

0 

5. In denying defendants’ requested Instruction No. 5. 

I 

6. In refusing to charge the jury that it was the duty of 
the plaintiff to minimize her damage. 

I 

7. In his charge to the jury that their verdict should be 
against both defendants whether the taxicab driver “had 
sufficient time to stop or sufficient time by the use of the 
handbrake to reduce the speed of the taxicab and thereby 
reduce the force of the impact of the collision between the 
two cars.” 

8. In denying defendants ’ motion for new trial. 

9. In refusing to grant defendants leave to file supple¬ 
mentary motion for new trial. 


This point not discussed herein and not urged on appeal. 
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SUMMARY OF ARGUMENT. 

The points on appeal are discussed in the argument in the 
following order: 

1. The error in the Court’s charge permitting liability of 
the defendants to be predicated solely on the failure of the 
taxicab driver to reduce the speed of the taxicab and thereby 
reduce the force of the impact. 

2. The erroneous refusal of the Court to instruct the jury 
that the defendants were presumed to have exercised rea¬ 
sonable care, as requested by defendants’ Instruction No. 2. 

3. The erroneous refusal of the Court to charge the jury 
on the affirmative duty of the plaintiff to minimize her dam¬ 
age, as requested by defendants’ Instruction No. 5. 

4. The failure to withdraw a juror who had been convers¬ 
ing with the plaintiff. 

5. The refusal of the Court to grant a new trial because 
of the misconduct of the jury. 

ARGUMENT. 

L 

Court’s Charge Permitting Defendants’ Liability to be 
Predicated Solely Upon Failure to Reduce Speed and 
Force of Impact. 

The evidence on behalf of the defendants showed that the 
braking equipment of the taxicab had been officially in¬ 
spected and approved a short time before the collision and 
was in good working condition immediately before the col¬ 
lision, and that the failure of the foot brakes to hold was due 
to a sudden rupture in the hydraulic brake hose which was 
of a nature which could not have been anticipated and could 
not have been disclosed by reasonable inspection. Accord¬ 
ingly, the Court appropriately instructed the jury that the 
sudden failure of the foot brakes to function would not, 
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under those circumstances, subject the defendants to 
liability. 1 

In this connection, the Court charged the jury that if the 
cab driver were negligent in the operation of the cab, both he 
and the defendant company would be liable; but if the cab 
driver were not negligent in the operation of the cab and 
the collision resulted from negligence on the part of the cab 
company in failing to exercise reasonable care to inspect 
and properly maintain the brakes of the cab, then their 
verdict should be in favor of the plaintiff against the Yellow 
Cab Company only and not against the driver of the cab. 
Since the verdict of the jury was against both the Yellow 
Cab Company and the driver of the cab, it is at least 
conceivable that the jury concluded that the Yellow Cab 
Company was not negligent in inspecting and maintaining 
its equipment and that the collision resulted from the negli¬ 
gent operation of the taxicab by the cab driver. 

It was in anticipation that the jury might so find the facts 
(that there was no negligence in maintaining the equipment 
of the cab) that the Court instructed the jury as follows: 

“Now, the plaintiff claims, as to the driver of this 
cab, that he could have avoided the accident by the 
exercise of reasonable care even though the foot brakes 
were not working, by the use of the hand brake. If you 
find from the evidence that the taxi driver when he dis¬ 
covered that the foot brakes of his taxicab were not 
operating and that he had sufficient time to avoid the 
collision by the application of the emergency brake 
but failed to exercise reasonable care in time to apply 
his emergency brake and that such failure was the 
proximate cause of the collision and injury to the plain¬ 
tiff, your verdict should be against both defendants. 
And that would be true whether he had sufficient time to 
stop or sufficient time by the use of the hand brake to 
reduce the speed of the taxicab and thereby reduce the 
force of the impact of the collision between the two 
cars.” 

i Booth, v. Pioneer Yellow Cab Co., 46 F. Supp. 155, 15 Automobile Cases 464. 
Joyce v. Brockett. 200 N. Y. S. 394, 205 App. Div. 770. affd. (memo.) 237 N. Y. 
561, 143 N.E. 743. 
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To the last (italicized) sentence of the above-quoted portion 
of the Court’s charge the defendants objected. We submit 
that the giving of this charge is reversible error. 

No complaint is made as to the first part of the quoted 
charge, since it fairly stated to the jury that their verdict 
should be against both defendants if the cab driver could 
have avoided the collision by the application of the hand 
brake. It was error, however, for the Court to extend the 
defendants’ liability by charging the jury, in the next 
sentence, that their verdict should also be against both de¬ 
fendants if, by means of the hand brake, the cab driver could 
merely have reduced the speed of the cab and thereby re¬ 
duced the force of the impact. 

The giving of this portion of the charge was error in two 
vital respects. First, it permitted the jury to return a 
verdict based on sheer speculation. Aside from the question 
of negligence, there was no evidence that an impact of lesser 
force would have avoided the injury to the plaintiff, nor was 
there any evidence that an impact of lesser force would have 
resulted in a slighter injury to the plaintiff. In the absence 
of proof, this question should not have been submitted to the 
jury for consideration, for a verdict may not rest upon mere 
speculation and conjecture. 2 As the court said in Atchison, 
T. & S. F. Ry. Co. v. To ops, 281 U. S. 351, 354-5, 74 L. ed. 
896, 50 S. Ct. 281 (an action under the Federal Employers’ 
Liability Act): 

“But proof of negligence alone does not entitle the 
plaintiff to recover * * *. The negligence com¬ 
plained of must be the cause of the injury. The jury 
may not be permitted to speculate as to its cause and the 
case must be withdrawn from its consideration unless 
there is evidence from which the inference may reason¬ 
ably be drawn that the injury suffered was caused by 
the negligent act * # * [Citing cases]. 

In the case of Laidlaw v. Sage, 158 N. Y. 73, 52 N. E. 679 
(cited as authority by the United States Supreme Court in 


2 Pcnnc. E. Co. v. Chamberlain, 288 U. S. 333, 77 L. ed. 819, 53 S. Ct. 391. 
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Si. Louis, etc. Ry. v. Mills, 271 U. S. 344, 347), the plaintiff, 
in an action for personal injuries, claimed that the defend¬ 
ant, on being suddenly threatened with an explosion of 
dynamite by a third party, moved the plaintiff’s position to 
protect himself and thus increased the plaintiff’s exposure 
to injury from the explosion which immediately followed. 
In considering whether there was sufficient evidence to 
justify the trial court’s action in submitting to the jury the 
question of substantial damages, the court stated (p. 93): 

“ * * * If, for the purpose of this discussion, it 

be admitted that the plaintiff was moved as testified 
to by him, * * * vet we are unable to find any suffi¬ 

cient evidence in the record to justify the court in sub¬ 
mitting to the jury the question whether the plaintiff’s 
injuries arose in consequence of the act of the defendant 
in moving him. The court in effect charged the jury 
that if the defendant interfered with the body of the 
plaintiff and his injuries were inflicted because of a 
change in his position, then it might allow the plaintiff 
for the injuries which he sustained in consequence of 
the wounds which it found were caused by his change of 
position, and the jury was permitted to pass upon the 
question whether he sustained more or different in¬ 
juries than he would if he had not been moved. * * * 

But we find no proof either that the lines of explosion 
claimed did not include the place where the plaintiff 
originally stood, or that a wave of explosion did not 
pass over that portion of the room which was as force¬ 
ful and destructive as that passing in any other direc¬ 
tion. 

“ * * * Consequently, there was nothing but the 

merest conjecture upon which the jury could base any 
finding that he was more severely injured by being 
moved. That he was bound to establish some wrongful 
act upon the part of the defendant, and that that act 
was the cause of the injury for which he sought to 
recover, there can be no doubt. Nor is there anv doubt 
that the burden of proof upon both of those questions 
rested upon him. * * * 

• *•*•••• 
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“ * * * The explosion swept with terrific force 

over them all, destroying or seriously injuring every 
person or thing with which it came in contact. Under 
such circumstances, to permit a jury to guess or con¬ 
jecture that the plaintiff’s injuries were more serious 
or severe than they would have been if his position 
had not been changed, is, in the language of Judge Gray, 
‘to withdraw from the litigant a safeguard intended 
for the protection of his rights.’ We think the court 
erred in not directing a verdict for the defendant, at 
least so far as substantial damages were concerned, 
upon the ground that there was no sufficient proof that 
the plaintiff sustained any injury in consequence of the 
alleged conduct of the defendant.” 

Applying to our own case the principles so carefully and 
ably expressed in Laidlaw v. Sage, we conclude that although 
the jury could have found that the defendants were negli¬ 
gent in failing to reduce the speed of the cab by the use of 
the hand brake, it was nevertheless error for the Court, by 
his charge, to permit the jury to speculate as to whether 
a reduced speed would have avoided the injury to the plain¬ 
tiff, in view of the total absence of evidence that the injury 
would not have occurred if the defendants had reduced the 
speed of the cab and thereby reduced the force of the im¬ 
pact. 

We come now to a consideration of the second respect in 
which the Court’s charge was error. After the Court had 
charged the jury on the subject of defendants’ alleged negli¬ 
gence generally, the Court gave that portion of his charge 
which was objected to by the defendants. This portion of 
the charge permitted the jury to predicate their verdict on 
alternative acts of negligence specifically ascribed to de¬ 
fendants in connection with the operation of the cab (failure 
by use of hand brake to avoid collision, and failure by use of 
hand brake to reduce speed of cab and thereby reduce force 
of impact), one of which acts—the failure by the use of the 
hand brake to reduce the speed of the cab and thereby re- 
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duce the force of the impact —was not a proximate cause 
of the collision. 

A mere repetition of this portion of the charge reveals its 
inherent inapplicability to the facts of the instant case. The 
evidence was conclusive that the vehicle in which plaintiff 
was a passenger was at a standstill when it was struck by 
the defendants’ taxicab. Obviously, merely to have reduced 
the speed of the defendants’ taxicab would not have avoided 
a collision with the stationary car, and, even more obvi¬ 
ously, to have reduced the force of the impact would not 
have avoided the impact. Yet, under the Court’s charge, 
the jury were instructed to find for the plaintiff against 
both defendants even if the only negligence attributable to 
the defendants were the failure of the cab driver, by means 
of the hand brake, to reduce the speed of the cab and there¬ 
by reduce the force of the impact. 3 

It is immaterial that the jury could have found that the 
failure to reduce the speed of the cab by means of the hand 
brake was negligence, since, ‘‘A negligent act cannot be 
said to be the proximate cause of an accident unless the ac¬ 
cident could have been avoided in the absence thereof. By 
a parity of reasoning, the omission to perform a duty con¬ 
stitutes the proximate cause of an injury only when the 
doing of the omitted act would have prevented the injury.” 4 
To paraphrase the language of the court in the case of 
Shaughnessy v. Morrison , 116 Conn. 661, 666, 165 A. 553, 
555: “An act or omission [failure to apply the hand brake 
and thereby reduce speed of cab] can hardly be regarded as 
the cause of an event [the collision] which would have hap¬ 
pened if the act or omission [failure to apply the hand brake 
and thereby reduce speed of cab] had not occurred.” Di¬ 
rectly stated, the failure to apply the hand brake and re- 

3 The plaintiff had the burden of proving proximate cause. The rule gov¬ 
erning the quantum of proof necessary to warrant submission to the jury 
applies to the issue of proximate cause as well as to that of negligence. 
Baltimore d 0. R. R. Co. v. Tindall, 47 F. (2d) 19, 20. New York Central 
R. R. v. Ambrose, 280 U. S. 486, 50 S. Ct. 198. 

* 38 Am. Jur., Sec. 54 (p. 701). See also Laidlaw v. Sage, supra. 
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duce the speed of the cab cannot be regarded as the cause 
of the collision when the collision would have occurred even 
if the hand brake had been applied and the speed of the 
cab thereby reduced. 

If the accident could not have been averted or prevented 
by slackening the speed of the cab, it was prejudicial error 
to instruct the jury on the failure to reduce its speed. 
Illinois Terminal R. Co. v. Feltrop, 130 F. (2d) 982, 986; 
Sevedge v. Kansas City etc. R. Co., 331 Mo. 312, 53 S.W. 
(2d) 284. 

In the case of Morris v. Seitrich, (Mo. App.) 118 S.W. 
(2d) 46, plaintiff, in an action for personal injuries, as¬ 
serted that the automobile in which plaintiff was riding 
swerved over onto the first lane on the left side of a 4-lane 
highway and was standing still when struck by defendant 
who was driving in the opposite direction. Finding error in 
an instruction concerning defendant’s ability to avoid the 
accident by slackening her speed, the court stated (p. 48): 

“Instruction number one submitted the case to the 
jury under the humanitarian doctrine and directed the 
jury to return a verdict in favor of plaintiff and against 
defendant upon a finding that the defendant failed to 
stop or slacken the speed of the automobile or swerve 
or change its course when under the facts the defendant 
* * * could have stopped the automobile or slack¬ 

ened its speed or swerved and changed its course and 
thus have avoided colliding with the automobile in 
which plaintiff rode. * * * 

“We have set out above sufficient of the testimony 
adduced on behalf of plaintiff to show that plaintiff 
and each of her witnesses testified that the car in which 
plaintiff was riding was actually standing still when it 
was struck by defendant’s automobile. In light of 
this testimony it is at once apparent that slackening 
the speed of defendant’s car would not have avoided 
the collision. In fact only by stopping or changing the 
course of the automobile could a collision have been 
averted. 
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“ ‘But it is axiomatic in the law of negligence that 
a causal connection must be established between the 
injury or loss suffered and the negligence charged. In 
other words, a recovery cannot be had unless it appear 
that the injury sustained resulted proximatelv from the 
negligence complained of, and which is the basis of 
plaintiff’s action.’ Battles v. United Rys. Co., 178 Mo. 
App. 596,161 SAY. 614, 619. 

“In the absence of a showing that the failure to 
slacken the speed of the car was the proximate cause 
of the collision, the giving of this instruction was er- 
ron eous. ’ ’ [ Citing cases ]. 

The cases are legion which have discussed the rights and 
liabilities of a defendant driver who is faced with the neces¬ 
sity of meeting a sudden emergency 5 or, under circum¬ 
stances permitting application of the last clear chance 
doctrine, with the necessity of avoiding injury* to one who 
has negligently placed himself in a position of danger.® In 
either event, the same test has been applied to determine 
the propriety of defendant’s conduct, namely, whether or 
not, by the exercise of reasonable care, he might have 
avoided a collision. We have found no case—and think 
none exists—where defendant’s liability has been made to 
depend upon his ability merely to reduce the force of a 
collision. 

In those cases where a driver is confronted with a sudden 
emergency, it would undoubtedly be the exception, rather 
than the rule, that the speed of the car could not be re¬ 
duced some conceivable degree; whether by momentarily 
applying a brake, by reversing the gears, or by* some other 
possible action. But to permit a driver to be held liable 
where, at best, he could merely have reduced the speed of 
his car and the force of the resultant impact, would leave the 

5 Ferrell v. Solski, 27S Pa. 565, 123 A. 493; Rowley v. Reynolds, 265 X. Y. 
Supp. 867; Mellor v. Heggaton, 205 Wis. 42, 236 N.W. 558; Patterson v. 
Ritchie, 202 N. C. 725. 164 S.E. 117; Fleming v. HartricJc, 100 W. Va. 714, 
131 S.E. 558; Ifoloszynowski v. A*. F. C. R. R. Co., 254 N. Y. 206, 172 N.E. 
471; Gatton v. Cullins, 78 U S. App. D. C. 170, 138 F. (2d) 425. 

« Schear v. Ludwig, 79 U. S. App. D. C. 95, 143 F. (2d) 20. 
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door open to endless speculation concerning the effect which 
a reduction in speed might have had. 7 And what is more, it 
would require that there be initially assumed the fallacious 
proposition that the degree of injury is directly propor¬ 
tionate to the force of the impact. That proposition is con¬ 
trary to our daily experience, for it is common knowledge 
that a slight impact may result in a severe injury, whereas 
a heavy impact may result in little or no injury to the oc¬ 
cupants of an automobile. 

As indicated above, it was error for the Court to submit 
for the jury’s consideration on the question of negligence 
the failure of the defendants to reduce the speed of the cab 
and the force of the impact; first, because there was no 
evidence that no injury or a lesser injury would thereby 
have resulted to the plaintiff, and secondly, because as a 
matter of law such failure was not and could not be the 
proximate cause of the collision. 

But even were the facts and evidence different, and such 
as to make the question a submissible one, the charge as 
given would still be erroneous, since it fails to require the 
jury to find that the failure to reduce the speed of the cab 
and the force of the impact was a proximate cause of the 
collision and injury. The Court’s use of the words “And 
that would be true” obviously did not refer to all that he 
had said previously, since the previous reference to proxi¬ 
mate cause was in connection with avoiding the collision, 
and these words (“And that would be true”) referred back 
to and were in substitution of the Court’s words in the pre¬ 
vious sentence, “your verdict should be against both de¬ 
fendants;” so that in effect the Court charged the jury, 
“Your verdict should be against both defendants whether 
he [the cab driver] had sufficient time to stop or sufficient 
time by the use of the hand brake to reduce the speed of the 
taxicab and thereby reduce the force of the impact of the 
collision between the two cars.” 


7 v. Schneider, 205 Ala. 537, 88 So. 662. 
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The action of the Court in instructing the jury that their 
verdict should be against the defendants if the cab driver 
had sufficient time to reduoe the speed of the taxicab and 
thereby reduce the force of the impact was therefore er¬ 
roneous because the defendants’ liability was not condi¬ 
tioned on the requirement that the jury find that the reduc¬ 
tion of the speed would have avoided the accident. On the 
contrary, the Court’s charge required a verdict for the 
plaintiff, notuoithstanding a collision ivithout negligence , 
for the failure to merely reduce the force of the impact by 
the reduction of the speed of the taxicab. By eliminating 
the necessity that the accident be avoided and permitting 
a recovery because of a failure to reduce the force of the 
impact, an issue was submitted to the jury upon which there 
was no foundation in the evidence, which was speculative 
and conjectural, and which, as a matter of law, was not a 
proximate cause. 

This action constituted reversible error notwithstanding 
that upon other acts of negligence the Court correctly 
charged the jury; for, as stated in Chicago , M. & St. P. Ry. 
Co. v. Voelker , 129 F. 522, 530, it was “the right of each 
party to have the jury correctly instructed respecting each 
of the claimed acts of negligence the same as if the right of 
recovery rested upon it alone; and, if there was material 
error in the instructions given * * * respecting either 

charge of negligence, the verdict, being general, cannot 


Presumption that Defendants Exercised Reasonable Care. 

Defendants submitted their Instruction No. 2 which in¬ 
cluded a sentence that there was a legal presumption that 
reasonable care was exercised by the defendants (App. 12). 
The Court, over the objection of the defendants, refused to 
charge the jury that there was a presumption of the exer¬ 
cise by the defendants of due care, adding that he did not 
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consider that to be the law, and he denied defendants’ In¬ 
struction No. 2. (App. 188). 

Defendants’ Instruction No. 2 was in the form approved 
by the Committee on Standardized Instructions and the de¬ 
fendants were entitled to have the jury instructed on this 
presumption in their favor. 

In the instant case there was a sharp conflict in the 
evidence and the case of the defendants would have been 
aided by this legal presumption in their favor. The de¬ 
fendants were entitled to the benefit thereof and to have the 
jury weigh this presumption in connection with the evi¬ 
dence in the case.* The benefit of the presumption of the 
exercise of due care was thus taken away from the de¬ 
fendants by the refusal of the Court to apprise the jury 
thereof. Parrot v. Wells, Fargo & Co., 82 U. S. 524, 537, 538. 
21 L. ed. 206; Woolworth Co. v. Williams, 59 App. D. C. 
347, 348,41 F. (2d) 970; Baltimore <& P. R. Co. v. Landrigan . 
191 U. S. 461, 24 S. Ct. 137,140; Standardized Jury Instruc¬ 
tions (63-A). 

m. 

Plaintiff’s Duty to Minimize Her Damages. 

The defendants’ cross-examination of the plaintiff was in 
part designed to elicit evidence that plaintiff was able to 
return to work prior to the trial of the case but that she had 
nevertheless failed to do so. At the time of the accident 
(May 22, 1944) she had been employed as administrative 
assistant to the Director of the 0. P. A. and her duties con¬ 
sisted of office work, performed sitting in a chair at a desk, 
and the occasional attendance of office meetings in the same 
building. She had a stenographer to whom she dictated her 
correspondence. In the latter part of July, 1944, she was 
told by her physician that she should be able to return to 
work about September, 1944. She did not return to work 


* The doctrine of res ipsa loquitur is not applicable to the instant case, nor 
was it invoked by the plaintiff, who alleged and proved specific acts of negli¬ 
gence. Defendants’ right, therefore, to have the jury charged on the pre¬ 
sumption of due care would in no wise be affected by the doctrine, should the 
plaintiff contend it to be applicable. Pistorio v. Washington R. <$r E. Co., 46 
App. D. C. 479; Sullivan v. Capital Traction Co., 34 App. D. C. 358; Moore v. 
Clagett, 48 App. D. C. 410. 
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at that time but in October, 1944, traveled by train from the 
District of Columbia to her home in the State of Washing¬ 
ton. In December, 1944, seven months after the accident, 
she felt able and wanted to return to work but her reason 
for not doing so was that her doctor had told her not to. 
(App. 67). 

She had an accident insurance policy providing her dis¬ 
ability benefits during her unemployment and she was still 
drawing these benefits at the time of the trial. (App. 69). 

Her physician, Dr. Radice, testified on cross-examination 
that when she left the District of Columbia for the West 
Coast in October, 1944, she could move her neck forward 
and backward normally and that she could also move her 
head laterally but with some limitation in the movement. 
Dr. Radice disclaimed having advised the plaintiff in the 
three months preceding the trial that she was unable to 
return to work or having instructed her not to work. He 
testified that, in his opinion, from a medical standpoint, the 
plaintiff could have returned to work within three months 
preceding the trial of the case, although there would be 
times when she might be uncomfortable. This discomfort 
would not, however, have hindered her recover}". (App. 
114). 

Nevertheless, the plaintiff had not returned to work at 
the time of the trial of the case but expected to return to 
work either May 1 or May 15, 1945 (App. 73) at a salary 
comparable with that which she had received from the 
0. P. A. In this state of the record, it was for the jun¬ 
to determine whether the plaintiff was able to return to 
work at least as early as three months prior to the date of 
the trial and was deferring her return to employment in 
order to increase her damages at the impending trial, par¬ 
ticularly since she was drawing accident insurance benefits, 
or whether she was prevented from working by reason of 
her injuries. In this connection, defendants submitted to 
the Court their Instruction No. 5 (App. 13). The Court 
denied this Instruction which requested him to charge the 
jury that it was the duty of the plaintiff to minimize her 
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damage. The defendants respectfully submit that they were 
entitled to have the jury instructed upon the plaintiff’s 
affirmative duty to minimize her damage and were not 
required to be content with the general charge of the Court 
that she could recover only such actual damages as resulted 
from her injuries and that the failure of the plaintiff at the 
time of trial to have returned to work should not be taken 
as proof of her inability to do so. (App. 186-187). Valencia 
v. Shell Oil Co., 23 Cal. 840, 147 P. (2d) 558, 561; State v. 
City of Miami, 153 Fla. 90, 94, 13 So. (2d) 707; Moses & 
Sons v. Lockwood, 54 App. D. C. 115, 295 F. 936, 941; Feary 
v. Met. Street Ry. Co., 162 Mo. 75, 98, 62 S.W. 452. 

IV. 

Refusal to Withdraw Juror Who Had Been Conversing 

With Plaintiff. 

Plaintiff’s conversation with a woman juror took place in 
the corridor next to the courtroom during a short recess of 
the closing argument of defendants’ counsel, who immedi¬ 
ately called this to the attention of the Court and requested 
that the juror be excused. The nature of the conversation 
was not known, and its effect on the juror could not be 
known to defendants’ counsel, but it was within the power 
of the Court to apprise himself concerning both of these 
matters . 8 His failure to do so, as well as his failure to 
excuse the juror, was prejudicial to the defendants and 
reversible error.® 


8 Washington Times Co. v. Bonner, 66 App. D. C. 280, 292, S6 F. 2d 836, 
whore a juror who was improperly approached by a stranger, immediately 
advised the trial judge of the incident. The trial judge thereupon “called the 
juror into his chambers and with only the court reporter present, took a state¬ 
ment of the episode, and examined the juror at length as to the possible effect 
thereof upon his mind.” (Opinion quoted) Having first satisfied himself that 
the juror’s mind tcos not prejudiced by the episode, the trial judge denied de¬ 
fendant’s request for a mistrial. 

»Gall v. Here York <£ Here Brunsrcick Auto Express Co., —X, J. L.—,40 
A. 2d 643. 
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V. 

Motion for New Trial. 

On Monday, April 23, 1945, defendants duly filed their 
motion for a new trial based on the several grounds stated 
therein. Since some of these grounds have been discussed 
elsewhere in this brief, we shall deal solely with those 
matters which developed after trial and which were sub¬ 
mitted to the trial court by the defendants in their mo¬ 
tion for a new trial, which was overruled by the court with¬ 
out opportunity for an oral hearing. 

By their motion for a new trial, the defendants called the 
Court’s attention to the fact that the woman juror who had 
conversed with the plaintiff had previously during the 
course of the trial engaged in conversation with one Louis 
B. Sims, a police officer who had testified as a witness for 
the plaintiff. It was also brought to the attention of the 
trial court that several days after the trial one of the women 
jurors had told an attorney, a member of the bar of the 
court below, that she (the said juror) understood that in 
most cases of this nature, the attorney handles the case for 
the plaintiff on a contingent one-third fee basis, and that in 
compensating the plaintiff in this case, the jury by its award 
made allowance to the plaintiff for her attorney’s fee, and 
for the costs of bringing her (the plaintiff’s) case to trial; 
thereby disclosing that the jury had disregarded the trial 
court’s instructions regarding the measure of damages and 
had improperly engaged in a discussion of counsel fees and 
trial costs, a matter sufficient of itself to require the granting 
of a new trial. 10 The said juror’s statement was set out in 
the affidavit (made part of defendants’ motion for new 
trial) of the attorney to whom the statement was made. 
.Affiant refused to disclose the identity of the juror because 
she was a client of his. 11 

10 Tellou• Cab Baggage Co. v. Donnell, Court of Civil Appeals of Texas, 

159 S.W. 2d 46. 

11 See affidavit of A. Arvin Lynn (App. 17). 
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Because it was quite possible that the undisclosed woman 
juror might have been the one who had during the course 
of the trial engaged in conversation with the witness Sims 
and with the plaintiff, defendants, in their motion for a new 
trial, requested the trial court to hear evidence from the 
jury (the jury being still in attendance upon the court) to 
determine whether or not the defendants had been pre¬ 
judiced by the unwholesome influence upon the jury of a 
single juror who, on two known occasions and (as hearing 
evidence from the jury might have disclosed) perhaps on a 
third occasion, had been guilty of conduct inconsistent with 
our concept of a fair and impartial trial. Unquestionably, 
it was within the power of the court to hear evidence from 
the jury on defendants’ motion for a new trial. 12 It is re¬ 
spectfully submitted that, under the circumstances, the trial 
court abused its discretion in refusing to hear evidence from 
the jury as to the misconduct alleged. 

We are aware of the decisions of this Court in Orenberq 
v. Thecker, 79 U. S. App. D. C. 149, 143 Fed. 2d 375 and 
Economon v. Barry-Pate Motor Co., 55 App. D. C. 143, 3 
Fed. 2d 84, but we do not consider those cases to be con¬ 
trolling here, since in both of those cases the respective 
juries undertook to impeach their own verdicts by affidavits 
filed by several of their members. In the instant case, more¬ 
over, defendants’ counsel scrupulously avoided contact with 
the jury after trial and pending the trial court’s action on 
their motion for a new trial. 13 

Motion for Leave to File Supplementary Motion for 

New Trial 

Defendants filed their motion for leave to file a supple¬ 
mentary motion for a new trial on the ground of newly dis¬ 
covered evidence. This motion w*as denied without oral 

12 Paolucci v. United States, 30 App. D. C. 217; Yellow Cab d Baggage Co. 
v. Donnell, Court of Civil Appeals of Texas, 159 S.W. 2d 946; Hawkins v. 
Burton, 225 Iowa 1138, 1144, 281 X.W. 790, 793. 

uSee affidavit of A. Arvin Lynn (App. 17). 
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hearing by the Court, who assigned as reason for the denial 
of the motion that it was without merit and that it was not 
timely filed. (App. 39). 

It is respectfully submitted that there was no basis for 
the trial court’s conclusion that this motion was not timely 
filed. 14 On the contrary, the record 15 compels the conclusion 
that defendants acted with dispatch in submitting to the 
attention of the trial court evidence of a fact which existed 
at the time of trial (the acquaintance of a juror with plain¬ 
tiff’s counsel) and of which defendants were excusably ig¬ 
norant. 16 The new evidence was discovered by defendants’ 
counsel in the late afternoon of April 25,1945, only two days 
after defendants' motion for a neiv trial had been duly filed. 
That evening and the next day (April 26, 1945) the evi¬ 
dence was investigated and the motion prepared, and on the 
following day (April 27, 1945), the motion was filed. We 
find it difficult to imagine a more timely compliance with 
Rule 59(b) of the Federal Rules of Civil Procedure. 

Defendants’ motion for leave to file a supplemental*}’ mo¬ 
tion for a new trial was based on newly disovered evidence, 
set out in affidavits accompanying the motion, which re¬ 
vealed the misconduct of a juror, one Gladys Z. Israel, in 
failing to disclose during questioning of the jury on the 
voir dire that she knew plaintiff’s counsel, Mr. Alvin L. 
Newmyer, and that her husband had at one time been a 
client of his. The juror’s misconduct in this respect was 
brought to light on April 19, 1945, one week after the trial 
of the instant case had been completed, when she appeared 
as a prospective juror in the case of Jacob Weitzen et al. v. 
American Cab Association et al., Civil Action No. 25225 
(hereafter referred to as the Weitzen case), in which Mr. 
Newmyer also represented the plaintiffs. 

i« Rule 59(b), Federal Rules of Civil Procedure provides as follows: “Time 
for Motion. A motion for a new trial shall be served not later than 10 days 
after the entry of the judgment, except that a motion for a new trial on the 
ground of newly discovered evidence may be made after the expiration of 
such period and before the expiration of the time for appeal, with leave of 
court obtained on notice and hearing and on u showing of due diligence." 

is See affidavits of Jack M. Dolton and Alfred M. Schwartz (App. 20-21). 

i* Campbell v. American Foreign S. S. Corporation, 116 F. 2d 926. 
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In response to questions propounded to the jury panel in 
the Weitzen case as to the acquaintance of any members of 
the panel -with any of counsel for the parties, juror Israel 
declared that she knew Mr. Newmyer and that she believed 
that her husband had at one time been a client of Mr. New- 
myer; whereupon the trial judge, who had also sat in the in¬ 
stant case, excused the juror for cause. Despite this show¬ 
ing, the trial court in the instant case denied the defendants’ 
motion for leave to file their supplementary motion for a 
new trial. 

We again refer to the case of Orenberg v. Thecker, 79 
U. S. App. D. C. 149, 143 Fed. 2d 375, for the purpose of 
pointing out its inapplicability here. In the Orenberg case 
this Court held that silence on the part of a juror, when 
questioned on the voir dire, does not amount to the giving 
of false answers or the concealing of material information 
when the questions propounded employ terms of legal art 
which are frequently unfamiliar to laymen and whose inter¬ 
pretation has been the subject of dispute even among law¬ 
yers, particularly when the questions propounded are not 
directed separately to a venireman, whose unfamiliarity 
with the courtroom would make him reluctant to discuss 
abstract legal terms with able counsel. 

That decision is inapplicable here, where plaintiff’s coun¬ 
sel, after introducing himself and his associate (who arose 
from his chair at the trial court’s request), asked the plain 
and unambiguous question, “Are any of the members of the 
panel acquainted with us?” To this question there was no 
response by any member of the panel. 

Nor can it be said that juror Israel experienced any 
“trepidation” (in the sense of the word as used by this 
Court in the Orenberg case) which could account for her 
failure to disclose the fact that she knew plaintiff’s at¬ 
torney; for just a few moments previously, in response to 
questions directed by plaintiff’s counsel to the collective 
panel, she had unhesitatingly and at some length replied 
that she knew certain officers of the defendant corporation 




and would not bv reason thereof be influenced in her con- 

tr 

sideration of the verdict. Following his question as to 
whether any of the members of the panel were acquainted 
with him or his associate, to which there had been no reply, 
plaintiff’s counsel asked the question if any of the members 
of the panel were acquainted with either of counsel for the 
defendants. Again juror Israel replied without hesitation 
that she knew “that gentleman,” indicating Mr. Alfred M. 
Schwartz, one of counsel for the defendants. 

The juror’s misconduct in failing to disclose that she 
knew plaintiff’s counsel was particularly flagrant in view 
of the fact that immediately before the examination on the 
voir dire was begun, the Court had admonished the jury 
panel as follows: 

j 

“Now, prospective jurors, during this preliminary 
examination of you whenever a question is asked of you 
either by the Court or counsel and you fail to answer, 
your failure to answer will be treated as an answer in 
the negative. ’ ’ (App. 40). 

CONCLUSION. 

It is respectfully submitted that the trial court erred in 
the several respects herein assigned and that the judgment 
of the lower court should be reversed and a new trial 
ordered. 

Alfred M. Schwartz, 

A. Arvin Lynn, 

1106 Vermont Ave., N.W., 
Washington 5, D. C. 
Attorneys for Appellants. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9083. 


YELLOW CAB COMPANY OF D. C., INC., 
A CORPORATION, ET AL., Appellants, 


ELIZABETH THOMAS, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 

L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Aug 24 1944 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 25531 

Elizabeth D. Thomas, 1610 16th Street, N. W., Washing¬ 
ton, D. C., Plaintiff 


v. 

Yellow Cab Company of D.C., Inc., a corporation, 1801 
New York Avenue, N. E., Washington, D. C. 
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William W. Cook, 625 Maryland Avenue, N. E., Washing¬ 
ton, D. C. 

American Cab Association, a corporation, 2337 Champlain 
Street, N. W., Washington, D. C. 

Payton F. Whiting, 3735 Hayes Street, X. E., Washington, 
D. C. 

Samuel Smith, 2129 L Street, X. W., Washington, D. C., 
Defendants 

Complaint. 

(For damages for personal injuries to passenger from 
collision between taxicabs) 

1. The claim for relief herein on behalf of the plaintiff, 
Elizabeth D. Thomas against the defendants, Yellow Cab 
Co. of D. C., Inc., a corporation, William W. Cook, Ameri¬ 
can Cab Association, a corporation, Payton F. Whiting and 
Samuel Smith is for an amount in excess of $3,000 and is 
within the jurisdiction of this court. 

2. On May 22, 1944 at or about 1:30 p.m., the plaintiff, 
Elizabeth D. Thomas was a passenger in a taxicab owned 
by the defendant, Payton F. Whiting and operated on his 
behalf and with his permission, by his agent, the defendant, 
Samuel Smith. Said taxicab vras at said time being con¬ 
trolled, maintained and operated as a joint enterprise be¬ 
tween said defendant, American Cab Association and the 

defendants Whiting and Smith. Said taxicab was 
2 proceeding east on Pennsylvania Avenue, N. W. and 
had stopped for a red light on Pennsylvania Avenue 
at its intersection with 7th Street, X. W. At said time and 
place another taxicab owned by the defendant, Yellow Cab 
Co. of D. C., Inc., a corporation, and operated with its per¬ 
mission by its agent, the defendant, William W. Cook, was 
proceeding in an easterly direction on Pennsylvania Ave¬ 
nue, X. W. behind said taxicab in which the said plaintiff 
was a passenger. 

3. As a result of the carelessness and negligence of de¬ 
fendants and each of them in the maintenance and opera- 
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tion of the said respective vehicles and their violation of 
the Traffic and Motor Vehicle Regulations in the District 
of Columbia then and there in full force and effect, said 
taxicab of the Yellow Cab Company of D. C., Inc., a cor¬ 
poration, was caused forcibly to strike the rear of the taxi¬ 
cab in which said plaintiff was a passenger, causing her to 
be throwm violently from her position in said taxicab 
against parts thereof and resulting in serious permanent 
physical injuries. 

4. The negligence of said defendant, Yellow Cab Company 
of D. C., Inc. and William W. Cook consisted of failing to 
maintain a proper lookout and failing to keep said taxicab 
under reasonable control, and in operating the same at a 
fast and excessive speed under the circumstances, and in 
maintaining and operating said taxicab on the public high¬ 
way with defective brakes and with unsafe and defective 
equipment, and in violating the Traffic and Motor Vehicle 
Regulations of the District of Columbia then and there in 
full force and effect. The negligence of said defendants, 
American Cab Association, Payton F. Whiting and Samuel 
Smith consisted of failing to exercise the highest degree of 
care as a common carrier of passengers to avoid injury to 
its passenger for hire. 

5. The injuries sustained by the plaintiff, Elizabeth D. 
Thomas consisted of a fracture through the pedicle of the 

cervical vertebrae of her spine and a partial rotation 
3 between the first and second cervical verterbrae with 

permanent injury to the cervical spine, and she was 
required to wear a Thomas Collar for support of her neck, 
and she sustained numerous bruises, contusions and sprains 
about the arms, legs and body with nerve involvement of her 
arm, and she sustained injuries to her teeth as a result of 
said accident and her nervous system -was severely shocked 
and permanently impaired, and she suffered and will in the 
future suffer great physical pain and mental anguish, and 
she incurred and will in the future incure large expense for 
medical, hospital, x-ray, surgical and nursing treatment, in 
an effort to cure her said injuries, and she has lost and will 
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lose much time from her employment and duties with large 
loss of earnings, and her earning capacity has been perma¬ 
nently impaired, all to the damage of the plaintiff, Elizabeth 
D. Thomas in the amount of $50,000. 

Wherefore the plaintiff, Elizabeth D. Thomas demands 
judgment against the defendants and each of them in the 
sum of $50,000, besides costs. 

ALVIN L. NEWMYER 
1 Attorney for Plaintiff 

Rust Building 

Demand for Jury Trial 

Plaintiff demands a trial by jury on all issues. 

A. L. NEWMYER 
Attorney for Plaintiff 

• ••••••••• 

Answer of Defendants, Yellow Cab Company of D. C., Inc. 

and William W. Cook. 

4 Filed Sep 13 1944 

1, 2. The defendants, Yellow Cab Company of D. C., 
Inc. and William W. Cook, admit the averment contained 
in Paragraph One and Two of the complaint. 

3, 4, and 5. These defendants admit that their taxicab 
struck the rear of the taxicab in which the plaintiff was 
riding, but deny each and every other allegation contained 
in Paragraphs Three, Four and Five of the complaint. 

ALFRED M. SCHWARTZ, 

1106 Vermont Avenue, N. W., 
Washington 5, D. C., 

Attorney for Defendants Yel¬ 
low Cab Company of D. C., 
Inc. and William W. Cook. 

• ••••••••• 
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382 Filed Jul 12 1945 

Stipulation Concerning Portions of Testimony Omitted 
from Stenographic Transcript. 

It is stipulated and agreed between the parties to the 
above entitled cause, by their respective attorney of record, 
that the following constitutes in substance the remaining 
portion of the testimony introduced at the trial of the above 
cause, in addition to that typewritten portion of the tran¬ 
script of testimony heretofore designated and filed herein 
by the defendant. 

Dr. Allen Lloyd was called as a witness on behalf of the 
plaintiff and testified as follows: 

That he has been a physician for 17 years and specializes 
in bone and joint surgery in association with Dr. Guy Lead- 
better; that he attended Mrs. Elizabeth Thomas and saw 
her while she was in Emergency Hospital; that he exam¬ 
ined the x-rays taken while Mrs. Thomas was a patient at 
the hospital. They showed a fracture of the pedicle of the 
second cervical certebrae and a traumatic abnormality of 
some kind at the articulation between the second and third 
cervical vertebrae, a partial dislocation between the first 
and second vertebrae with a partial rotation; that is the 
vertebrae were out of line; that the dislocation and rota¬ 
tion caused a stretching of ligaments; and that the displace¬ 
ment and dislocation of the vertebrae caused reflex pains; 
that there are nerves located in that region and the stimu¬ 
lation of the nerve endings caused pain; that the reflex pain 
would be transmitted to the arm; that this is a corn- 

383 mon development from this type of injury; that the 
fracture in healing causes a callus formation and in 

the healing process scar tissue is formed causing a limita¬ 
tion in motion in that region; that the patient cannot rotate 
her head more than 45 degrees laterally in either direction 
due to formation of the scar tissue; that the normal person 
can rotate his head to a 90 degree angle; that he cannot 
rotate his own head to a 90 degree angle, so that normal 
rotation must be something less than that; he does not 
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know that normally a person may rotate his head to an 
angle of no more than 55 or 60 degrees; he thought it was a 
little more than that; that some limitation of motion will 
continue permanently in the future; that he has never ex¬ 
amined the plaintiff since she was discharged from Emer¬ 
gency Hospital; that the patient wdll never make a complete 
recovery; that a patient will show rapid improvement for 
a time following the injury but does not keep on improving; 
that for all practical purposes, for getting around and full 
employment, he would not expect her to have any serious 
disability in all probability; that you cannot have a frac¬ 
ture of the cervical spine with a complete and full recov¬ 
ery; that he cannot say that her discomfort would be slight 
because, based on his experience, he has seen patients com¬ 
ing to the doctor complaining of pain in the cervical neck 
15 and 20 years later, and to them the pain is not slight; 
that the limitation in the motion of her neck and head would 
reduce her ability to perform the usual neck movement and 
restrict her in the normal performance of her duties should 
the patient return to employment. 

Mrs. Dorothy Fredenhagen was called as a witness on 
behalf of the plaintiff to testify as follow’s: 

That she is employed as National Director of the Volun¬ 
teer Program Service, Office of Price Administration, and 
has been so employed since August 1942; that she has 
known Mrs. Thomas since Februarv 1944 at which time 

m 

Mrs. Thomas came to work under her supervision 
384 at the Office of Price Administration; that prior to 

May 1944 when Mrs. Thomas was in an auto accident 
she was in excellent health; that prior to this time she did 
not appear to be suffering from any spine or neck injury; 
that she was active and on duty every day; that she saw 
Mrs. Thomas frequently before the accident; that she 
learned Mrs. Thomas was in an accident and visited her on 
a number of occasions at the hospital, at which time she 
appeared to be extremely nervous; that she was lying in 
bed in traction and appeared to be suffering great pain; 
that she later saw Mrs. Thomas at witness 9 office to discuss 
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Mrs. Thomas ’ resignation, and that she saw Mrs. Thomas 
occasionally socially; on some of these occasions Mrs. 
Thomas wore a leather collar around her neck and that 
she observed the great difficulty Mrs. Thomas was having 
in moving her neck; that Mrs. Thomas received a salary of 
$3800 plus overtime while under her supervision; that she 
has seen Mrs. Thomas since she returned from the West 
Coast and she has noticed some improvement in her physi¬ 
cal condition but that she has not recovered her normal 
physical activities. 

Mrs. Katherine Helser was called as a witness on behalf 
of the plaintiff and testified as follows: 

That she is program director of the Office of War Infor¬ 
mation and has known Mrs. Thomas personally since Feb¬ 
ruary 1944 and through business correspondence for six 
years -when they both worked for the same publishing com¬ 
pany; that she visited Mrs. Thomas frequently while Mrs. 
Thomas was in the hospital and prior to May 22, 1944, the 
date of the accident, and saw her frequently during and 
after business hours and she further testified as to the 
change for the worse in Mrs. Thomas’ physical condition 
as compared with her condition before the accident and the 
apparent suffering and disability following the acci- 
385 dent of May 22, 1944 in similar manner to the testi¬ 
mony of Mrs. Fredenhagen. 

Dr. 0. Anderson Engh was called as a witness on behalf 
of the defendants and testified as follows: 

That he is a practicing physician in the District of Colum¬ 
bia; that he is and has been for the past twelve years; that 
he specializes in bone and joint surgery; that he examined 
Mrs. Thomas on behalf of the defendants on March 19, 
1945; that this was the only examination he made of Mrs. 
Thomas; that he did not see the x-ray films which were taken 
of the cervical spine until the date of trial but he did pre¬ 
viously see the x-ray reports; that his examination of Mrs. 
Thomas disclosed restricted motion of the head; that she 
was capable of moving her head 45 degrees laterally to the 
right and left; normal movement of the head is about 60 
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degrees; that the position of the fractured pedicle of the 
second cervical vertebrae was good; that the pain in the 
patient’s arm is caused by a strain which affected nerves 
in the lower spine; that there were no nerves located in the 
region of the second cervical vertebrae leading to the arms; 
that the dislocation and partial rotation has been corrected; 
that a dislocation effects the muscles, tendons and liga¬ 
ments ; that he is unable to say whether the patient will ulti¬ 
mately have a complete range of motion of the neck; that 
he found no muscle spasm present at the time of his exam- 
iantion; that to return to work would have a good therapeu¬ 
tic effect on the patient; that to hold the neck stiffly causes 
a tightness in the muscles and ligaments; that the patient 
was not trying to hold her neck rigidly; that he recom¬ 
mended continued stretching of the neck muscles for six 
to eight weeks more; that the patient is still suffering from 
residuals: that the muscle stretching should be preceded 
by heat treatments. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 
Rust Building 

Agreed: 

Alfred M. Schwartz 
Attorney for Defendants 

• ••••••••« 

3S6 Filed Apr 12 1945 

Plaintiff’s Prayer No. 1. 

If the jury believe from the evidence that the defendant, 
Yellow Cab Company, by any of its employees, negligently 
failed to make and maintain adequate and timely inspec¬ 
tion of the brakes of the taxicab involved in this case and 
that by reason of such failure said brakes were not in good 
working order at the time of the collision involved, and if 
the jury finds that such failure was the proximate cause 
of the collision and the injury to the plaintiff, Mrs. Thomas, 
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the verdict of the jury must be in favor of the plaintiff 
against defendant [both defendants.] the Yellow Cab Co. 

Charge 

(Words in brackets struck out.) 

387 Filed Apr 12 1945 
(Charge general principal) 

Plaintiff’s Prayer No. 4. 

If the jury believes from the evidence that the defendant 
taxi driver, when he discovered that the foot brakes of his 
taxicab were not operating, had sufficient time in the exer¬ 
cise of reasonable care to avoid the collision by the applica¬ 
tion of his emergency brake but failed to exercise reason¬ 
able care in timely applying his emergency brake, and that 
such failure was the proximate cause of the collision and 
injury to the plaintiff, your verdict must be in favor of the 
plaintiff against both defendants. 

Charge 

Emergency 

(Words in italics added.) 

388 Filed Apr 12 1945 

Plaintiff’s Prayer No. 5. 

If the jury believes from the evidence that the hand or 
emergency brake was not in reasonably safe condition be¬ 
fore the accident and that such condition resulted from the 
failure of the Yellow Cab Company or its agents to exercise 
reasonable care to put it in reasonably safe condition be¬ 
fore permitting the taxicab to be operated and that such 
failure was the proximate cause of the collision; or if the 
jury finds that had it been maintained in such condition the 
collision which resulted in injury to the plaintiff could have 
been avoided by its timely application but that the driver 
failed to timely apply it, then in either event, the jury should 
returti their verdict for the plaintiff [against both defen¬ 
dants.] 

Charge 

(Wording in brackets struck out.) 

• ••••••••• 



10 


389 Filed Apr 12 1945 
Plaintiff’s Prayer No. 7 as Amended. 

The jury are instructed as a matter of law that the 
Traffic and Motor Vehicle Regulations for the District of 
Columbia in force at the time of this collision provided that 
“brakes on all motor vehicles and combination of motor 
vehicles shall be maintained in good working order’’. If 
the jury believe from the evidence that the defendant, Yel¬ 
low 1 Cab Company, violated this regulation by not exercis¬ 
ing reasonable care to comply therewith, its failure to ex¬ 
ercise such care would be negligence on its part, and if such 
negligence was the proximate cause of the collision and in¬ 
jury to the plaintiff, the jury verdict must be in favor of 
the plaintiff. 

Charged 

• *••*••••• 

390 Filed Apr 12 1945 

Plaintiff’s Prayer No. 8 as Amended. 

If your verdict is in favor of the plaintiff, then in fixing 
the amount of such verdict the jury should award to the 
plaintiff, Mrs. Thomas, such sum as wdll fairly, reasonably 
and adequately compensate her for her physical injuries, 
nervous shock and injury to her nervous system resulting 
from the injuries, and for her pain, suffering and discom¬ 
fort resulting therefrom, and, in addition, should include 

in such verdict such sum as will fairlv. reasonable and ade- 

• * • 

quately reimburse her for the necessary expenses which 
vou mav find she reasonablv incurred in the treatment of 
said injuries and for her loss of earnings for such period 
as the evidence may show 7 such loss has been or may be 
reasonably and necessarily incurred. 

If the jury finds from the evidence that any of her in¬ 
juries, disability, pain and suffering is permanent or is rea¬ 
sonably likely to continue in the future, the jury should 
also include in the amount of its verdict such sum as will 
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also fairly, reasonably and adequately compensate her for 
her future disability, pain and discomfort resulting from 
said injuries and for such future expense and loss of earn¬ 
ings, if any, as the evidence may show may reasonably and 
necessarily be incurred in the future. [In arriving at the 
amount of its verdict, the jury should take into considera¬ 
tion all of the items of damages set forth in this instruction 
as may be shown by the evidence.] 

Charged 

(Words in brackets struck out.) 

391 Filed Apr 12 1945 

Plaintiff’s Prayer No. 9. 

The jury are instructed as a matter of law that the Traffic 
and Motor Vehicle Regulations for the District of Colum¬ 
bia in force at the time of this collision provided that “No 
person shall drive a vehicle upon a highway at a greater 
speed than is reasonable and prudent having due regard 
to the traffic, surface, and -width of the highway, and the 
hazard at intersections and any other conditions then ex¬ 
isting”. 

If the jury believe from the evidence that the defendant, 
Yellow Cab Company, by its driver, violated said regula¬ 
tion, then the jury are instructed that such violation would 
constitute negligence and if such negligence -was the proxi¬ 
mate cause of the collision and injury to the plaintiff, the 
verdict must be in favor of the plaintiff. 

Charged 

• •••*••••• 

392 Filed Apr 12 1945 

Plaintiff’s Prayer No. 10. 

If the jury believe from the evidence that plaintiff’s in¬ 
juries resulted from the negligence or carelessness of the 
driver of the Yellow Cab then your verdict must be in favor 
of the plaintiff against both the defendant, Yellow Cab 
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Company and the defendant, Cook, jointly. If, however, 
the jury believe that the injuries to the plaintiff resulted 
from the negligence or carelessness of the Yellow Cab Com¬ 
pany in failing to exercise reasonable care to inspect the 
mechanical equipment of its taxicab and to maintain the 
brakes in good working order, then their verdict in favor 
of the plaintiff should be against the Yellow Cab Company 


only. 

• • 

Charged 

• • • • • 

393 

Filed Apr 12 1945 

i 

Defendants’ Instruction No. 2. 


The jury are instructed that no presumption of negligence 
whatever arises from the mere happening of an [the] acci¬ 
dent [in this case.] (On the contrary, the legal presump¬ 
tion is that reasonable care was exercised by the defen¬ 
dants.) The burden of proof is upon the plaintiff to over¬ 
come this presumption of due care on the part of the defen¬ 
dants and to prove by a preponderance of the evidence that 
the defendants were guilty of negligence and that such neg¬ 
ligence was the proximate cause of the accident. 

Deny Ex (Letters following illegible) 

| 

(Wording in brackets struck out; parentheses marks added in pencil.) 

• *•»•••••• 

394 Filed Apr 12 1945 

Defendants’ Instruction No 3. 

The jury are instructed that the law requires that the 
defendants in the operation of their taxicab exercise rea¬ 
sonable care to maintain their brakes on their taxicab in 
good working order, and if you find from the evidence that 
the collision occurred solely because of a failure of the foot- 
brakes to properly function immediately before the acci¬ 
dent by reason of a condition of which neither of the defen¬ 
dants was not aware and in the exercise of ordinary 
care were unable to discover and correct before the colli- 
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sion occurred, then vour verdict should be for the defen¬ 
dants. 

395 Charged 

(Words in italics added) 

• «••*•••»* 

Filed Apr 12 1945 

Defendants’ Instruction No. 5. 

The jury are instructed that the plaintiff claims to have 
lost earnings from her employment by reason of her in¬ 
jury. In this connection, it was the duty of the plaintiff to 
minimize her damage by returning to work as soon as you 
find she was reasonably able to do so. The burden is upon 
the plaintiff to prove her loss of earnings and that they 
necessarily resulted from the injury she received on May 22, 
1944. If the plaintiff prior to this time could have by 
reasonable effort returned to w*ork and if you find as a 
reasonable person she should have done so, she cannot 
charge such loss of earnings to the defendants and sucli 
loss of earnings, if any, during the period that she could 
and should have worked should be excluded from any award 
that you might find the plaintiff to be otherwise entitled. 

Denied as drawn. 


397 Filed Apr 12 1945 


Verdict and Judgment. 


This cause having come on for hearing on the 9th day of 
April, 1945, before the Court and a jury of good and lawful 
persons of this district, to wit: 


1. Susan J. Kuhns 

2. Hubert I. Goddard 

3. Ebenezer H. Hord 

4. Regina E. Chandler 

5. Marv A. Davidson 

6. Stanley F. Sobotka 


7. Dorothy P. Kramer 

8. Gladys Z. Israel 

9. John B. Kerns 

10. William S. Burruss 

11. Clarice M. Gray 

12. Mary E. Lines 
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who, after having been duly sworn to well and truly try the 
issues between Elizabeth D. Thomas, plaintiff, and Yellow 
Cab Company of D.C., Inc., a corporation, and William W. 
Cook, defendants, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 12th day 
of April, 1945, that they find the issues aforesaid in favor 
of the plaintiff and that the money payable to her by the 
defendants by reason of the premises is the sum of Fifteen 
Thousand and Five Hundred ($15,500.00) Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of Fifteen Thousand and Five 
Hundred ($15,500.00) Dollars together wdth costs. 

July polled. 

CHARLES E. STEWART, 
Cleric, 

By R. PAGE BELEW, 

Deputy Clerk. 

By direction of 
Justice JENNINGS BAILEY 

• •••*•••#* 

398 Filed Apr 23 1945 

Motion for New Trial. 

Now come the defendants, Yellow Cab Co. of D. C., Inc. 
and William W. Cook, and move the Court to set aside and 
vacate the verdict of the jury and the judgment entered 
thereon and to grant to the defendants a new trial, and for 
reasons therefor say: 

1. The Court erred in refusing on defendants’ motion to 
'withdraw a juror who had been discovered in conversation 
with the plaintiff during the course of the trial to the prej- 
uudice of the defendants. (The aforegoing was not an iso¬ 
lated instance, said juror having previously engaged in 
conversation during the course of the trial with a witness 
for the plaintiff.) 
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2. That the Court erred in refusing to charge the jury 
that the defendants were presumed to have exercised reas¬ 
onable care as requested in defendants’ requested Instruc¬ 
tion No. 2. 

3. That the Court erred in charging the jury that their 
verdict should be against the defendants if the taxicab 
driver had “sufficient time by the use of the handbrake to 
reduce the speed of the taxicab and thereby reduce the force 
of the impact of the collision between the two cars.” 

4. That the Court erred in denying defendants’ requested 
Instruction No. 5. 

5. That the jury disregarded the instructions of the Court 
concerning the measure of damages and discussed during 

their deliberations a remark by one of the jurors 
399 that the fee of plain tiff’s attorney would be approxi¬ 
mately $5,000.00 and that the plaintiff must have 
incurred about $500.00 expenses in returning from the West 
Coast to bring her case to trial, and that therefore, in order 
to award to the plaintiff $10,000.00 for her damages, it 
would be necessary for the sum to be augmented by an 
additional $5,500.00 and that the jury was influenced by 
these remarks and added to its award $5,500 to enable the 
plaintiff to receive a net amount of $10,000.00. 

6. For misconduct of the jury in discussing and permit¬ 
ting extraneous influences to control them in the amount 
of their award as shown by the accompanying affidavits 
made a part of this motion by reference. 

7. That the verdict of the jury was grossly excessive. 

8. That the verdict of the jury was contrary to the evi¬ 
dence. 

9. That the verdict of the jury was contrary to the weight 
of the evidence. 

10. And for other reasons to be brought to the attention 
of the Court upon the hearing of this motion. 

And the defendants further move the Court to hear evi¬ 
dence from the jury (the jury being still in attendance upon 
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the Court) as to their misconduct as stated in grounds 
numbered 1, 5, & 6 above. 


May 10/45 
Overruled. 

BAILEY, J. 

• • • 

ALFRED M. SCHWARTZ, 

A. ARVIN LYNN, 

1106 Vermont Avenue, N. W., 
Washington 5, D. C., 

Attorneys for Defendants. 

400 

Filed Apr 23 1945 


Affidavit in Support of Defendants’ Motion for New Trial. 

District of Columbia, ss: 

1 Harry L. Ryan, Jr., being first duly sworn, deposes and 
says that he is an attorney-at-law and a member of the 
Bar of this Court; that he is not associated with any of the 
attorneys, parties or witnesses to this cause, and that he 
has no interest in the subject matter of the action; that on 
Friday, April 20, 1945 in a corridor of the Court-House of 
this Court, he conversed with one of the jurors empanelled 
in the above entitled action, and in the course of conver¬ 
sation with said juror, he was told by said juror that she 
(the said juror) understood that in most cases of this 
nature, the attorney handles the case for the plaintiff on a 
contingent one-third fee basis, and that in compensating 
the plaintiff in this case, the jury by its award made allow¬ 
ance to the plaintiff for her attorney’s fee, and for the costs 
of bringing her (the plaintiff’s) case to trial. 

HARRY L. RYAN, JR. 

Subscribed and sworn to before 
me this 21st day of April, 1945. 

ROBERT R. MAHORNEY, 

Notary Public, D. C. 


17 


401 Filed Apr 23 1945 

Affidavit of A. Arvin Lynn. 

A. Arvin Lynn, being first duly sworn, deposes and says 
that he is one of the attorneys for the defendants in the 
above-entitled cause; that on Saturday, April 21, 1945, he 
engaged in a casual conversation at the Courthouse of this 
Court with Harry L. Ryan, Jr., a member of the Bar of 
this Court, whose affidavit accompanies the motion of the 
defendants herein for a new trial; that after being told the 
substance of that which appears in the affidavit of the said 
Harry L. Ryan, Jr., this affiant requested of Mr. Ryan the 
name of the juror to whom he referred; that, however, Mr. 
Ryan declined to reveal the identity of the juror in question, 
stating, how T ever, that she was a client of his. 

Because of the nature of the motion filed herein by the 
defendants, requesting the Court to examine the jurors in 
regard to the misconduct of the jury as alleged in the 
motion, counsel for the defendants have mot discussed, nor 
do they intend to discuss, with any of the jurors this sub¬ 
ject or any phase thereof, in deference to such action as the 
Court may see fit to take. 

A. ARVIN LYNN 

Subscribed and sworn to before 
me this 23rd day of April, 1945. 

ROBERT ORIBUSH, 

Notary Public , D. C. 

402 Filed Apr 27 1945 

Motion for Leave to File Supplementary Motion for New 
Trial on the Ground of Newly Discovered Evidence. 

Now come the defendants Yellow Cab Co. of D. C., Inc. 
and William W. Cook and move the Court for leave to file 
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the accompanying Supplementary Motion for New Trial 
on the ground of newly discovered evidence. 

As for grounds for said motion, defendants refer to the 
duplicate copy of the Supplementary Motion for New Trial 
attached hereto and made a part hereof by reference. 


ALFRED M. SCHWARTZ 
A. ARVIN LYNN, 

1106 Vermont Avenue, N. W., 
Washington, D. C., 

Attorneys for Defendants. 


May 10/45 

Overruled and leave to file denied. 


BAILEY, J. 


403 Filed Apr 27 1945 

Supplemental Motion for New Trial Leave of Court to File 
the Same Being First Had and Obtained. 

Now come the defendants, Yellow Cab Co. of D. C., Inc. 
and William W. Cook, and move the Court to set aside and 
vacate the verdict of the jury and the judgment entered 
thereon and grant to the defendants a new trial for the ad¬ 
ditional reasons hereinafter set forth, which reasons are in 
addition to and supplementary to the Motion for New Trial 
heretofore filed: 

1. For misconduct of a juror empanelled in the above- 
entitled action, one Gladys Z. Israel, in that on the exam¬ 
ination of said juror upon the voir dire, she failed to dis¬ 
close the fact that she knew Mr. Alvin L. Newmyer and that 
her husband was a client of his, which fact was unknown to 
the defendants and their counsel and was not discovered 

by the defendants or their counsel until the late afternoon 
* 
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of April 25, all of which more fully appears in the accom¬ 
panying Affidavits made a part of this Motion. 

ALFRED M. SCHWARTZ 
1106 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Defendants. 

• •••••*••• 

404 Filed Apr 27 1945 

Affidavit. 

District of Columbia, ss: 

Warren E. Magee, being first duly sworn, deposes and 
says that he was attorney of record and represented the de¬ 
fendants, Premier Purchasing Company, Inc. and Edward 
A. Haas, in the case instituted by Jacob Weitzen, and 
others, against them and the American Cab Association, et 
al, Civil Action No. 25,225, the trial of which was com¬ 
menced on April 19, 1945 and completed on April 25, 1945, 
before the Honorable Jennings Bailey, an Associate Justice 
of the District Court of the United States for the District of 
Columbia; that during the examination of the jury on the 
voir dire, one Gladys Z. Izrael, in response to questions pro¬ 
pounded to the jury panel as to her acquaintance with any 
of counsel for the parties, stated that while Mr. Newmyer 
might not know it, she knew Mr. Newmyer, and that she 
believed that her husband at one time had been a client of 
Mr. Newmver. 

WARREN E. MAGEE 

Subscribed and sworn to before me this 27th day of April, 
1945. 

MARY B. BEACH, 

Notary Public , D. C. 

My commission expires May 15, 1948. 

• •••••*••• 


i 
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405 Filed Apr 27 1945 

Affidavit. 

District of Columbia, ss: 

Jack Dolton, being first duly sworn, deposes and says 
that he is President of the Amalgamated Casualty Insur¬ 
ance Company and that his company was the insurance car¬ 
rier of Pavton F. Whiting and Samuel Smith, who were 
named defendants in this action, and further was the in¬ 
surance carrier of the American Cab Association, Warren 
H. Davis and Walter F. Lewis, defendants in the case insti¬ 
tuted against them by Jacob Weitzen et al, Civil Action No. 
25225, which was tried in the District Court of the United 
States for the District of Columbia before the Honorable 
Jennings Bailey, a Justice of said Court, said trial having 
commenced on April 19, 1945 and was concluded on April 
25, 1945; that on the examination of the jury on the voir 
dire on April 19,1945, one Gladys Z. Israel was on the jury 
panel, and in response to a question concerning her acquain¬ 
tance with Alvin L. Newmyer, Attorney for the Plaintiffs, 
she stated that she knew Alvin L. Newmyer socially. That 
knowing that the said Gladys Z. Israel had sat on the jury 
in the above-entitled action, he conveyed the information 
Contained in this Affidavit to Alfred M. Schwartz, Attorney 
for Defendants, on Wednesday afternoon, April 25, 1945. 

JACK DOLTON 


Subscribed and sw’orn to before me this 27th day of April, 
1945. 


WILLIAM F. HAWES, D. C. 
Notary Public, D. C. 

• ••••••••• 


406 


Filed Apr 27 1945 


Affidavit. 


District of Columbia, ss: 

Alfred M. Schwartz, being first duly s-worn, deposes and 
says that upon the examination of the jury on the voir dire 
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of the above-entitled action, the following questions were 
propounded and proceedings occurred: 

Mr. Newmyer: The attorneys representing Mrs. Thomas 
are myself and my associate, Mr. Melrod. My name is 
Alvin L. Newmyer. 

The Court: Will you rise, Mr. Melrod ? 

(Mr. Melrod arose from his chair.) 

Mr. Newmyer: This is Mr. Leonard Melrod. Are any of 
the members of the panel acquainted with us? 

(No response by any of the jury panel.) 

That in the late afternoon of April 25, 1945 affiant was 
informed by Mr. Jack M. Dolton, President of the Amal¬ 
gamated Casualty Insurance Company, insurance carrier 
for one of the defendants in the case of Weitzen et. al. v. 
American Cab Association, Inc. et al, Civil Action No. 
25225, and also the insurance carrier for the defendants 
Whiting and Smith in this action, that the same juror, 
Gladys Z. Israel, was on the jury panel when the jury was 
being selected in the Weitzen case, and in response to ques¬ 
tions on the voir dire as to the acquaintance of the jurors 
with Mr. Newmyer, Attorney for the Plaintiffs in the 
407 Weitzen case, she answered that she knew Mr. Alvin 
L. Newmyer and that her husband had been a client 
of the said Mr. Newmyer and that by reason of her dis¬ 
closure in said case, the Court “excused her for cause”. 
Affiant first discovered that the juror Mrs. Israel knew Mr. 
Newmyer when advised thereof by Mr. Dolton on April 
25th. 


ALFRED M. SCHWARTZ 


Subscribed and sworn to before me this 27th day of April 
1945. 


FRANCIS S. KEY-SMITH, 
Notary Public , D. C. 


• ••••**••• 
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408 Filed May 9 1945 

Memorandum on Behalf of Plaintiff in Opposition to Motion 

for New Trial. 

Answering the points stated in defendant’s motion for 
new trial in the same order in which such points are there 
numbered, the following is submitted on behalf of plaintiff 
in opposition to the motion: 

(1) Conversation with Juror 

With respect to the conversation between Officer Sims 
and one of the jurors in the case, defendants’ counsel say 
that they do not know the subject matter of that conver¬ 
sation. The circumstances surrounding that conversation 
were such that its nature was promptly made known to all 
counsel in the case when they were leaving the court house 
at the end of the first day’s proceedings and approached 
Officer Sims while he was talking to the juror on the court 
house steps, and an inquiry was thereupon made in the 
presence of all counsel as to the nature of his conversation 
with the juror. Officer Sims replied that it had nothing to 
do with the case and consisted only of a statement made to 
him by the juror that her husband had also been a police 
officer and had been killed not long ago in a riot and that 
she was receiving a pension because of his death. No one 
doubted the correctness of his statement and the inci- 

409 dent was considered of no consequence. Defendants’ 
counsel had all the knowledge that they now have 

when they appeared in court the next morning and pro¬ 
ceeded with the trial on that day, and on each day there¬ 
after, without considering the incident of sufficient impor¬ 
tance to even mention it to the court. Defendant should 
not now be permitted to raise the point. To dispel any 
doubt as to the nature of the conversation and to refresh 
the recollection of defendants’ counsel with respect thereto, 
an affidavit of Officer Sims is attached hereto. 
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The conversation between the plaintiff and the sanie 
juror occurred during a recess taken in the course of de¬ 
fendants’ argument to the jury on the last day of the trial. 
When the court resumed the bench at the end of the recess, 
the following occurred: 

“(After a short recess during Mr. Schwartz’ argument 
to the jury, ending at 11:45 o’clock, A.M. the following pro¬ 
ceedings were had) 

Mr. Schwartz: May we approach the bench? 

A. The Court: Yes. 

(The following discussion was had at the bench) 

Mr. Schwartz: During the recess the plaintiff was con¬ 
versing with the juror sitting in the second row on the left- 
hand side—and conversing with her. 

The Court: The Plaintiff? 

A. Mr. Schwartz: Yes. I thought I should call your 
Honor’s attention to that situation. 

Mr. Newmver: They were standing in the hall and this 
lady juror asked her something about California. They did 
not discuss the case, and I called her in. Yesterday, or 
rather the other day one of the jurors was talking to the 
driver and we simply cautioned him to state nothing 
further. 

Mr. Schwartz: This is the first time I knew there was any 
talking to the jurors. 

Mr. Newmver: Mr. Melrod spoke to the juror about that. 
They didn’t discuss that any more than he spoke to 
410 her and asked her something something about 
California. 

The Court: W r ell, what do you propose to do? 

Mr. Schwartz: I don’t know what to suggest, your Honor. 
I would suggest that the juror be excused. 

The Court: Are you willing to proceed without her, on 
both sides? 

Mr. Newmver: I don’t think what occurred would be 
cause for that in this case. 
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The Court: It is improper for her to talk to any parties 
about anything. There is no question about that. 

Mr. Newmyer: If your Honor wanted to talk with the 
plaintiff or to this juror and ascertain for yourself what 
was the cause for it— 

The Court: You are not willing to proceed with eleven 
jurors. 

Mr. Newmyer: I prefer not to, of course. 

The Court: I don’t want to withdraw a juror and try this 
case over again. 

Mr. Newmyer: No. I don’t, either. 

The Court: I think it is bad. It gives a bad impression, 
not that I mean that they talked, but making friends, more 
or less, with one of the parties, might discredit that juror. 

Mr. Newmyer: How would your Honor accomplish that 
under the present circumstances? How could it be accom¬ 
plished here with the other jurors? Supposing we go ahead 
until the noon recess and maybe vour Honor would like to 
talk to the juror. 

The Court: I will at the noon recess—I will find out about 
her. I don't expect to charge the jury until this afternoon: 
either that, or you can go ahead with eleven jurors. 

Mr. Schwartz: Is that agreeable with you? 

The Court: It is either that or withdraw a juror. 

Mr. Newmyer: Under the circumstances that is agreeable. 

The Court: All right. Was it No. 8 juror? 

411 Mr. Schwartz: It is the one in the second row, the 
last juror on your left. 

The Court: On the left-hand corner is No. 1. 

Mr. Schwartz: Yes; this one, here (indicating) 

The Court: That is No. 1. 

Mr. Schwartz: She asked a question the other day . 

The Court: Well, I will think it over. 

(Then Mr. Schwartz w*as asked to continue with his argu¬ 
ment) 

Mr. Schwartz: How much time do I have left? 

The Court: You have used thirty-five minutes.” 
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After arguments to the jury were concluded at 12:45 p.m. 
and the jury was excused for lunch, after which the court 
was to give his charge, the court called all counsel to the 
bench and stated, in substance, that the particular juror 
appeared to have followed defendants’ argument more 
closely than did any other member of the jury, to which de¬ 
fendants’ counsel replied that he had also made the same 
observation in the course of his argument. The court then 
indicated that to excuse that juror might not have a desir¬ 
able effect and, therefore, suggested that she not be ex¬ 
cused. Defendants’ counsel thereupon indicated that he 
was in accord with the court’s suggestion. No objection 
was made to the court’s ruling but, on the contrary, the 
suggestion that the particular juror be retained was affirm¬ 
atively accepted by all counsel. Plaintiffs’ counsel would 
have been inclined to consent to excusing the juror if there 
had been any question about defendants’ consent and ap¬ 
proval of the court’s ruling. Accordingly, defendants can¬ 
not now complain on this point. 

(2) Presumption that defendants exercised reasonable 
care. 

Defendants contend that they were entitled to have the 
jury instructed, as requested in their Prayer No. 2, that 
there was a presumption that defendants had exercised 
reasonable care. Notwithstanding that the prayer 
412 is based on language contained in the Standardized 
Jury Instructions, it is plain that the presumption is 
not a proper term to be used in instructing a jury in a case 
where there is substantial and conflicting evidence offered 
by both sides. No presumption of negligence results from 
the mere happening of an accident. That is a negative rule 
based on the requirement that the person who charges negli¬ 
gence must prove it, and is not aided in such proof by any 
presumption arising from the mere fact that the accident 
occurred. However, it does not follow that if there is no 
presumption of negligence from the mere happening of an 
accident that there is a presumption of freedom from negli- 
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gence from the happening of an accident. To say that de¬ 
fendant has such a presumption in its favor, if the word is 
used in the sense of having the attribute of evidence, tends 
to afford to a defendant some partial measure of proof that 
he was not negligent. Defendants will probably not argue 
that the alleged presumption constitutes a substitute for 
proof. In effect, therefore, the use of the term presumption 
to mean something other than a substitute for evidence is 
illusive and is of no significance. In that sense it relates to 
a plaintiff’s obligation to go forward with evidence, that is, 
that plaintiff must offer evidence of a defendant’s negli¬ 
gence sufficient to make out a prima facie case before the 
defendant can be required to offer evidence in defense. In 
substance, that is precisely what the court, in clear and pre¬ 
cise terms, instructed the jury in this case. 

Even if we admit that the presumption does exist, it is 
not evidence and cannot have the weight as such. It only 
determines what party has the duty of going forward with 
the evidence, and when that duty is met by the production 
of evidence the presumption becomes inoperative for any 
purpose. Accordingly, in the case at bar, since there was 
direct evidence tending to show defendants were negli¬ 
gent, and the presumption raised an inference already con¬ 
tradicted by the direct evidence and it was proper to avoid 
any reference to a presumption that defendant had exer¬ 
cised reasonable care because of the disturbing effect, 
413 likely to result therefrom in the application of the 
accepted doctrine of burden of proof. Such in¬ 
struction might tend to cause a jury to give probative effect 
to the presumption as evidence whereas the law does not 
give such effect to the presumption. The use of the word 
presumption in the Standardized Jury Instructions must 
relate to the burden of going forward with evidence, that is, 
that plaintiff must offer evidence of defendants’ negligence, 
other-wise plaintiff will not have made out a case. If the 
plafhtiff fails to offer evidence tending to show defendant 
was negligent, defendant would be entitled to a directed 




verdict. The established rule of law is that the person who 
has the burden of proving his claim must make out a prima 
facie case in order to require the defendant to proceed with 
the offer of evidence in defense. It is more accurate to 
characterize the conditions requiring the defendant to pro¬ 
ceed with evidence as resulting from the rule that defend¬ 
ant must go forward if plaintiff has made out a prima facie 
case or suffer an adverse verdict than to state that plain¬ 
tiff is required to go forward and make out a prima facie 
case because defendant has a presumption in its favor. Even 
if a presumption exists, the foregoing is sufficient to illus¬ 
trate that it does not have the effect of evidence, which is 
the effect sought to be given to it by the defendants in re¬ 
questing the court to rule that the presumption should have 
been considered by the jury, in weighing the conflicting evi¬ 
dence in this case. 

Western & A.R. Co. v. Henderson, 279 U.S. 639, 73 L. ed. 

884 

Wright v. Boston & M.K. Co. 74 N.H. 128, 65 A. 687 

(3) The Court’s Charge 

On the issue of negligence which related to the taxi 
driver’s failure to apply his hand brake when he discovered 
that his foot brake was not operating, the court properly 
instructed the jury that if they found that the driver, 
414 when he discovered his foot brakes were not oper¬ 
ating, had sufficient time to avoid the collision by the 
application of the emergency brake and that his failure to 
so apply that brake was the proximate cause of the col¬ 
lision and injury to the plaintiff, their verdict should be 
against both defendants. Defendants concede the correct¬ 
ness of the instruction but contend that it was error for the 
court to further charge the jury that the same result would 
follow whether the driver had sufficient time to stop and 
thereby avoid the collision or sufficient time by the use of 
the hand brake to reduce the speed of the taxi and thereby 
reduce the force of the impact of the collision and thereby 
avoid the injury to the plaintiff. 
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Defendants have placed a strained interpretation upon 
this part of the court’s charge by construing it outside of 
the general context in which it appeared, and contend that 
it left to the jury an issue not warranted by the evidence 
and speculative in nature. 

This part of the instructions must be read in conjunction 
with the sentences immediately preceding it which, when 
construed together, stated in substance, that, if the driver 
had exercised reasonable care to apply his hand brake when 
he discovered that his foot brake was not operating, and if 
he could have, in the exercise of reasonable care, avoided 
the collision by such application and thus avoided injury to 
plaintiff, their verdict should be against both defendants, 
and the same result would follow if plaintiff’s injury could 
have been avoided not only by stopping completely short of 
collision but by slowing down sufficiently so that the impact 
would have been so light as not to result in injury to the 
plaintiff. The same testimony that prompted the first part 
of the instruction justified the last part. The evidence 
showed the distance between the taxicabs when the 
415 defendant driver discovered his foot brakes would 
not operate. If he had, at that time, applied his hand 
brake the evidence showed he had ample space in which to 
have come to a stop without colliding at all. Defendants’ 
evidence tended to indicate that the distance was shorter, 
implying that the driver could not in the exercise of reas¬ 
onable care have avoided some collision. But it was for the 
jury to say on the basis of all the evidence -whether plain¬ 
tiff’s injury could have been avoided by the reasonable and 
timely application of the hand brake which would have re¬ 
sulted in either no impact at all or such minor impact as 
would not have caused plaintiff to be throw’n and injured. 
Although defendants concede liability under such circum¬ 
stances if a collision could have been avoided entirely, its 
position is untenable in urging that they would not be liable 
if the elements of time and space were such that the driver 
could not have avoided some slight collision which would 
not have caused injury to the plaintiff. 
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(4) Plaintiff’s Failure to Return to Work 

The court refused Defendant’s Prayer No. 5 in the form 
in which it was drawn. The prayer related to defendants’ 
contention that plaintiff did not return to work as soon as 
she should have and that her alleged loss of earnings were 
not due to her inability to work but to her refusal to work. 

The court fully covered this point (a) by instructing the 
jury that in making any allowance for expenses they should 
allow “such sum as will fairly, reasonably and adequately 
reimburse her for the necessary expense which you may 
find was reasonably incurred in the treatment of said in¬ 
juries, and for her loss of earnings for such period as the 
evidence shows such losses have been or may be reasonably 
and necessarily incurred”, and (b) by instructing the jury 
again at the end of the charge; “If you should find for the 
plaintiff in this case and you find that the failure of the 
plaintiff to go back to work is no evidence of her 
416 inability to work, you may consider that in consider¬ 
ing your verdict”. 

Defendants’ proposed prayer stated “it was the duty of 
the plaintiff to minimize her damage by returning to work 
as soon as you find she was reasonably able to do so”. This 
is not a correct statement of the law. No such duty was im¬ 
posed on the plaintiff. Although plaintiff owed no duty to 
the defendants to go back to work as soon as she could, her 
right to recover for alleged loss of earnings is limited to 
such loss as she “reasonably and necessarily incurred” be¬ 
cause of the injuries and not because of her preference not 
to w’ork. The final remarks made by the court, to the effect 
that plaintiff’s failure to return to work is not evidence of 
her inability to return to work, afforded ample protection 
to the defendants by requiring the plaintiff to establish how 
long she was reasonably and necessarily out of work because 
of her injuries. In this respect, the court’s charge could 
not possibly have gone farther in protecting defendants’ 
interests. 
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(5) How Jury determined amount of verdict 

In Iris final argument to the jury plaintiff’s counsel urged 
that the special damages shown by the evidence to have 
been incurred by plaintiff amounted to $5487 for medical 
expense, loss of earnings, etc. The jury returned their 
verdict for the plaintiff in the sum of $15,500, apparently 
accepting the special damages as shown by the evidence and 
adding thereto the sum of $10,000 for plaintiff’s injuries, 
pain and suffering, etc. 

Defendants now assert, as one of their grounds of their 
motion for new trial, that one of the jurors in the case, after 
the verdict was returned, and in conversation with her own 
personal attorney, told her attorney that “in most cases of 
this nature, the attorney handles the case for the plaintiff 
on a contingnt one-third fee basis, and that in compensating 
the plaintiff in this case, the jury by its award made allow¬ 
ance to the plaintiff for her attorney’s fee and for 
417 the costs of bringing the plaintiff’s case to trial”. 

The quoted language is from the affidavit of that 
attorney filed as an exhibit to defendants’ motion for new 
trial. The language of the affidavit appears to have been 
chosen with care. The affidavit does not state that the jury 
arrived at the amount of the verdict by allowing an at¬ 
torney’s fee, costs and then adding an amount for the plain¬ 
tiff’s injuries. The affidavit states that “the jury by its 
award made allowance” for those items, which reasonably 
means that the amount of the verdict was sufficient for 
plaintiff to have incurred such obligations and still have 
$10,000 left over. 

Apart from the fact that it is not proper to inquire into 
how the jury arrived at the amount of its verdict in the 
absence of some evidence of extraneous influences, the whole 
idea proposed by defendants is incredible, particularly in 
the light of the close approximation of the odd amount of 
the verdict to the odd amount of the special damages shown 
by the evidence. 
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The wording of point 5 of defendants’ motion, as dis¬ 
tinguished from its memorandum in support thereof, is 
unfounded in the record and not supported by a showing 
of any kind. Point 5 of the motion injects matters of sub¬ 
stance not shown by the affidavit of the juror’s attorney or 
by the affidavit of one of defendants’ own attorneys. First, 
point 5 states that the jury “discussed during their deliber¬ 
ation a remark by one of the jurors that the fee of plaintiff’s 
attorney would be approximately $5,000 and that the plain¬ 
tiff must have incurred about $500 expenses in returning 
from the West Coast to bring her case to trial, and that 
therefore, in order to award to the plaintiff $10,000 for her 
damages, it would be necessary for the sum to be aug¬ 
mented by an additional $5500”. There is no evidence that 
any such remark was made or that any discussions with 
respect to the matter occurred during the jury’s deliber¬ 
ations. Further, there is no evidence that any ex- 
418 traneous influence prompted the alleged remark even 
if such remark was made in the jury room. Secondly, 
the remarks are not logical in that no juror could have 
stated that plaintiff’s attorney would receive a fee of about 
$5000 on the alleged one-third theory without having first 
arrived at a verdict of approximately $15,000. 

The verdict in this case is not subject to impeachment 
by anything occurring during the deliberations of the jury, 
there being no showing of any extraneous influence. 

Orenberg v. Thacker, U. S. App. D. C. No. 8594 decided 
June 26, 1944, 72 WLR 917 

6 . 

Ground 6 charges extraneous influences upon the jury 
as allegedly shown by the affidavits accompanying the 
motions yet, no extraneous influences appear in such affi¬ 
davits. 

7, 8,9 

These grounds charge respectively that the verdict was ex¬ 
cessive, was contrary to the evidence, and was contrary to 
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the weight of the evidence. Xo argument or facts are sub¬ 
mitted in support of any of said grounds and, accordingly, 
no answer thereto is believed necessary in view of the clear 
and substantial evidence supporting the verdict. 

It is respectfully submitted that the motion should be 
overruled. 

Respectfully submitted, 

ALVIN L. NEWMYER 
Attorney for Plaintiff 
1001 15th Street, N. \Y., 
Washington 5, D. C. 

*••*••••** 

419 Filed May 9 1945 

Affidavit of Officer Louis B. Sims. 

District of Columbia: ss 

I, Louis B. Sims, being first duly sworn, do depose and 
say that I am an officer of the Metropolitan Police Depart¬ 
ment attached to the Accident Investigation Unit; that on 
April 9, 1945, I was subpoenaed to testify on behalf of the 
plaintiff in a civil suit in the District Court of the United 
States for the District of Columbia in the case of Thomas 
v. Yellow Cab Co. et al, Civil Action Xo. 25531; that, after 
I had completed my testimony and the court adjourned for 
the day and while I was walking down the court house 
steps, a woman whose name I do not know and who was 
also descending the steps at the same time, engaged in a 
momentary conversation with me which was limited to the 
following: She told me that her husband had also been a 
policeman and that he was recently killed in a troop riot 
in Florida and that a pension was being paid her because 
of his death. Said conversation took place on the steps 
in front of the court house. I did not know she was a juror 
in the case and the case was not mentioned or discussed 
in any manner. As said conversation was concluded, 
Messrs. Alfred Schwartz, Alvin Newmyer and their respec- 
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tive assistants, attorneys in the case, came down the court 
house steps together and came over to me and asked the 
nature of my conversation with the lady who had just 

420 left me, stating that she was a juror in the case in 
which I had just testified. I told them that my con¬ 
versation did not relate to the trial and told them the nature 
of the conversation as related above. 

LOUIS B. SIMS 

Subscribed and Sworn to before me this 1st dav of May 
1945. 

HAYDEN D. SECREST 
Notary Public , D. C. 

• ••*••••** 

421 Filed May 9 1945 

Plaintiff’s Answer to Defendants’ Supplemental Motion for 

New Trial 

The additional and supplementary motion for new trial 
charges misconduct of the juror Gladys Israel “in that on 
the examination said juror upon the voir dire, she failed to 
disclose the fact that she knew Mr. Alvin L. Newmyer and 
that her husband was a client of his, which fact was un¬ 
known to the defendants and their counsel”. This allega¬ 
tion is based on the claim that in a later and different trial 
(hereinafter referred to as the Weitzen case) when Gladys 
Israel was examined on the voir dire she stated according 
to the Magee affidavit, “that while Mr. Newmyer might not 
know it, she knew Mr. Newmyer, and that she believed that 
her husband at one time had been a client of Mr. Newmyer” 
and, according to the Dalton affidavit she stated “that she 
knew Alvin L. Newmyer socially.” 

First, it should be clearly understood that Mr. Newmyer 
did not know Mrs. Israel, never had any social relationship 
wuth her and, as far as he knows, never saw her before she 
appeared as a juror on the panel in this case. Mr. New¬ 
myer ’s affidavit to this effect is attached hereto. 
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Secondly, on the voir dire in the Weitzen case Mrs. Israel 
did not say, as is stated in one of defendants’ affi- 
422 davits, that “she knew Mr. Newmyer” and in the 
other “that she knew Alvin L. Newmyer socially”. 
On the voir dire in the Weitzen case, she was not asked nor 
did she make any statement as to any social relationship 
with Mr. Newmyer. Nor did she say that she knew Mr. 
Newmyer. What she did say was that she knew of Mr. 
Newmyer and while Mr. Newmyer might not know’ it, her 
husband at one time had been a client of Mr. Newrcnyer. 

Mr. Newmiyer did not know, until the voir dire in the 
Weitzen case, that he had ever represented a Mr. Israel w’ho 
w'as her husband. There was no non-disclosure in this re¬ 
spect in the case at bar because she was never asked whether 
her husband had at one time retained Mr. Newmyer. 

Accordingly, it appears that defendants base their sup¬ 
plementary motion in this case on two grounds: (1) that in 
a later case Mrs. Israel is claimed to have said that she 
knew Mr. Newmyer, whereas in this case she remains silent 
when the general question w’as asked of the jury as to their 
acquaintance with counsel and (2) that in the later case she 
declared that her husband bad at one time been a client 
of Air. Newmyer which she failed to disclose in this case. 

As to the first ground, Mrs. Israel did not state in the 
second trial that she knew 7 Mr. Newrmyer. She simply 
stated, at the same time she made her statement that her 
husband had been a client of his at one time, that she knew’ 
of him. In that case she was not asked and made no state¬ 
ment concerning any social relationship, as is suggested in 
the Dolton affidavit. The fact of the matter is, apart from 
any statements alleged to have been made on the voir dire, 
Mrs. Israel never knew’ Mr. Newmver and Mr. Newmver 
never knew her, and not until her voire dire in the later 
case did he ever associate her with a former client named 
Israel. 

It is a complete answrer to the second ground to suggest 
that the juror was never asked whether her husband had 
been a client of Mr. Newnnyer’s. Defendants cannot 
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423 contend that any relief is available to them by vir¬ 
tue of the non-disclosure of information by a pros¬ 
pective juror with respect to which no question was asked. 

Although Mrs. Israel did not know plaintiff’s counsel she 
did know defendants’ counsel, as well as one of the officials 
of the defendant company. In reply to questions by Mr. 
Newmyer on the voir dire in this case, she disclosed the fact 
that she knew socially both Mr. Schwartz and Mr. Fried- 
nan, one of the officials of the Yellow Cab Company, but 
stated that her acquaintance with neither would influence 
her decision nor prevent her from giving fair considera¬ 
tion to the evidence. Accordingly, with a limited number 
of challenges which plaintiff had, she was accepted by coun¬ 
sel for the plaintiff in preference to other jurors whose ap¬ 
pearance, responses and listing on the jury list were con¬ 
sidered less desirable. Counsel for the defendants in this 
case w’ere well satisfied to accept her as a juror because of 
Mr. Schwartz’ social acquaintance with her and her social 
acquaintance with one of the cab company officials. Coun¬ 
sel for plaintiff would have stricken her because of that ac¬ 
quaintance but, as indicated, preferred to strike other and 
less desirable prospective jurors thereby exhausting his 
available challenges. (See attached transcript) 

It is respectfully submitted that defendants in this case 
have in no way been prejudiced by their acceptance of Mrs. 
Israel as a juror. Their contention that she said in a latter 
trial that she knew* Mr. Newmyer is an incorrect statement 
of her statement wrhich was to the effect that she merely 
knew of Mr. Newmver. She did not make anv statement 
concerning any social relationship with Mr. Newmyer. Fur¬ 
thermore, she actually did not know Mr. Newnnyer and had 
no relationship of any kind with him, as showm by Mr. New¬ 
myer ’s affidavit attached hereto. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 
Rust Building 
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424 Excerpt from transcript examination of jury panel 
on voir dire: 

By Mr. Newmyer: 

Are any of the members of the panel acquainted with any 
one of the officers or agents of the Yellow Cab Company? 

The Court: That is a rather broad term, don’t you think 
Mr. Newmyer? 

Mr. Newmyer: Who are the officers, Mr. Schwartz? 
Mr. Schwartz: Mr. A. J. Fogel, Mr. Friedman, and Mr. 
Alton T. Keating. 

Mr. Newmyer: Mr. Keating is the vice president? 

Mr. Schwartz: Yes, sir. 

Mr. Newmyer: And Mr. A. J. Fogel, he is, I think, secre¬ 
tary and treasurer, and Mr. Benjamin Friedman is presi¬ 
dent ? 

Mr. Schwartz: Yes; he is president of the company. 

Mr. Newmyer: Are any of the prospective panel ac¬ 
quainted with any of those gentlemen? 

A Juror: I know them to speak to them, but I ain not 
really acquainted with them. 

Mr. Newmver: What is vour name? 

w •> 

The Juror: Gladys Z. Israel 

Mr. Newmyer: Is your acquaintance, Mrs. Israel, such 
that you feel you could not render a fair and impartial 
verdict ? 

Mrs. Israel: No. I don’t know them very well, but I 
know them casuallv. 

1 Mr. Newmyer: Does the fact that you are acquainted 
with them casuallv—do vou think that would influence vour 

• mr 

verdict ? 

Mrs. Israel: Not at all. 

Mr. Newmyer: Regardless of the fact of your casual ac¬ 
quaintance, you would not hesitate to return a verdict 
against them? 

Mrs: Israel: No, not at all. 

Mr. Newmyer: Are any of the members of the 

425 panel connected with any taxicab company or trans- 
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portation company in the District of Columbia, or other¬ 
wise? 

Have any members of the panel ever been sued or been 
defendants in any claim for personal injuries? 

The attorneys representing Mrs. Thomas are myself and 
my associate, Mr. Melrod. My name is Alvin L. Newmyer. 

The Court: Will you rise, Mr. Melrod ? 

(Mr. Melrod arose from his chair) 

Mr. Newmyer: This is Mr. Leonard Melrod. Are any 
of the members of the panel acquainted with us? 

The attorneys for the defendant, Yellow Cab Company, 
are Mr. Schwartz and Mr. Lynn. Are any of the members 
of the panel acquainted with either of those gentlemen? 

Mrs. Israel: I know that gentleman. 

Mr. Schwartz: That is Mrs. Israel. 

Mr. Newmyer: Is that just a casual acquaintance? 

Mrs. Israel: Yes. 

Mr. Newmyer: Have you ever been his client? 

(There was no audible answer) 

Mr. Newmyer: In other words, you can sit in this case 
regardless of that casual acquaintance? 

Mrs. Israel: Yes. 

• •*#•**•*• 

426 Filed May 9 1945 

Affidavit of Alvin L. Newmyer. 

District of Columbia, ss: 

I, Alvin L. Newmyer, being first duly sworn on oath, de¬ 
pose and say that I am the attorney of record for the 
plaintiff in this case and I have read the affidavits of War¬ 
ren E. Magee and Jack Dolton filed herein by the defen¬ 
dants in support of their supplementary motion for new 
trial. 

On the voir dire examination of the jury in this case, in 
response to a question as to whether any of the prospective 
jurors knew the attorneys for the plaintiff, no juror re¬ 
sponded. In response to a similar question as to whether 
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any juror knew the defendants or their attorneys, one of 
the prospective jurors, Mrs. Gladys Israel responded that 
she knew Mr. Friedman, one of the officials of the Yellow 
Cab Company and that she knew also Mr. Alfred Schwartz, 
one of the attorneys for the defendants. 

Mrs. Israel was selected as one of the jurors in this case. 
I did not know Mrs. Israel, nor to my knowledge had I ever 
seen her before she appeared on the jury panel for said 
voir dire examination. The verdict in this case was re¬ 
turned on April 12, 1945. 

More than a week later, on April 19, 1945, I also acted 
as attorney for the plaintiff in the case of Jacob 
427 Weitzen, et al vs. American Cab Association, et al, 
Civil Action No. 25225. On the voir dire examina¬ 
tion of the jury panel for that case on April 19, 1945, the 
same lady, Mrs. Israel, also appeared as a prospective 
juror. On my voir dire examination of the jury, and in 
response to a question as to whether any of the jurors knew 
any of the attorneys in the case, Mrs. Israel responded, in 
substance, “I knew of you, Mr. Newmyer and while you 
(Mr. Newmyer) may not know it, I believe my husband at 
one time had been a client of yours.” During that voir dire 
Examination, she did not state that she knew me nor did she 
state she had any social or other relationship with me. 
I have never known Mrs. Israel, never had any acquaint¬ 
ance with her, never had any conversation of any kind with 
her and, to the best of my knowledge never saw her before 
she appeared on the voir dire examination in the above 
entitled case of Thomas v. Yellow Cab, et al. 

ALVIN L. NEWMYER. 


Subscribed and Sworn to before me this 8th day of May 
1945. 

MARGARET MacPHERSON 


Notary Public 
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Memorandum of Justice Bailey on Motion for Leave to File 
Supplementary Motion for New Trial. 

May 10/45—Overruled both on the merits and because filed 
too late. Leave to file denied—Bailey J 

428 Filed May 10 1945 

Order Overruling Motion for New Trial. 

Upon the coming on for hearing of the motion filed herein 
by the defendants, for a new trial, it is this 10th day of 
May, 1945, ordered that said motion be, and the same is 
hereby overruled. 

CHARLES E. STEWART, 

Clerk, 

Bv R PAGE BILEW 
* 

Deputy Clerk. 

By direction of 
Justice Jennings Bailey 

• •••#*••** 

429 Filed May 14 1945 

Order Overruling Supplementary Motion for New Trial. 

Upon consideration of the motion filed herein by the de¬ 
fendants on April 27,1945 for leave to file a supplementary 
motion for new trial on the ground of newly discovered 
evidence and upon consideration of the merits of the sup¬ 
plementary motion for new trial filed contemporaneously 
therewith, and it appearing to the court that the granting 
of a new trial is not warranted by anything contained in 
said motion and it further appearing that said motion was 
not timely filed, it is by the Court this 14th day of May, 
1945, 

Ordered, that each of said motions be and the same are 
hereby overruled. 

JENNINGS BAILEY 
Seen: Justice. 

ALFRED M. SCHWARTZ 
Attorney for Defendants 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

50 Proceedings. 

The Court: Are both sides ready in this case of Elizabeth 
D. Thomas against the Yellow Cab Company and others? 
Mr. Newmyer: Yes, sir. 

Mr. Schwartz: Yes, sir. 

The Court: Swear the jury panel. 

(Thereupon, the jury panel was sworn by the Clerk.) 
The Court: Now, prospective jurors, during this pre¬ 
liminary examination of you whenever a question is asked 
of you either by the Court or counsel and you fail to answer, 
your failure to answer will be treated as an answer in the 
negative. 

*•••#••••• 

5*2 Mr. Newmyer: Who are the officers, Mr. Schwartz? 

Mr. Schwartz: Mr. A. X Fogel, Mr. Friedman, 
and Alton T. Keating. 

Mr. Newmyer: Mr. Keating is the vice-president? 

Mr. Schwartz: Yes, sir. 

Mr. Newmyer: And Mr. A. J. Fogel, he is, I think, secre¬ 
tary and treasurer, and Mr. Benjamin Friedman is presi¬ 
dent ? 

Mr. Schwartz: Yes; he is president of the company. 

Mr. Newmyer: Are any of the prospective panel ac¬ 
quainted with any of those gentlemen? 

53 A Juror: I know them to speak to them, but I am 
not really acquainted with them. 

Mr. Xewmver: What is vour name? 

• * 

The Juror: Gladys Z. Israel. 

Mr. Newmyer: Is your acquaintance, Mrs. Israel, such 
that you feel you could not render a fair and impartial 
verdict ? 

Mrs. Israel: No. I don’t know them verv well, but I 
know them casuallv. 
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Mr. Newinyer: Does the fact that you are acquainted 
with them casually—do you think that would influence your 
verdict ? 

Mrs. Israel: Not at all. 

Mr. Newinyer: Regardless of the fact of your casual 
acquaintance, you would not hesitate to return a verdict 
against them? 

Mrs. Israel: No, not at all. 

Mr. Newmyer: Are any of the members of the panel con¬ 
nected with any taxicab company or transportation com¬ 
pany in the District of Columbia, or otherwise? 

Have any members of the panel ever been sued or been 
defendants in any claim for personal injuries? 

The attorneys representing Mrs. Thomas are myself and 
my associate, Mr. Melrod. My name is Alvin L. Newmyer. 

The Court: Will you rise, Mr. Melrod? 

54 (Mr. Melrod arose from his chair.) 

Mr. Newmyer: This is Mr. Leonard Melrod. Are 
any of the members of the panel acquainted with us? 

The attorneys for the defendant. Yellow Cab Company, 
are Mr. Schwartz and Mr. Lynn. Are any of the members 
of the panel acquainted with either of those gentlemen? 

Mrs. Israel: I know that gentleman (indicating). 

Mr. Schwartz: That is Mrs. Israel. 

Mr. Newmyer: Is that just a casual acquaintance? 

Mrs. Israel: Yes. 

Mr. Newmyer: Have you ever been his client? 

(There was no audible answer.) 

Mr. Newmyer: In other words, you can sit in this case 
regardless of that casual acquaintance? 

Mrs. Israel: Yes. 

• •••*••••• 

60 (Thereupon Mr. Newmiver made his opening state¬ 
ment to the jury, after which the following proceed¬ 
ings were had:) 

Mr. Bulman: May we approach the Bench? 

The Court: Yes. 
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(The following proceedings were had at the Bench, out 
of the hearing of the jury:) 

Mr. Bulman: I don’t think Mr. Xewmver has related 
to the jury in his opening statement any negligence, if any, 
on the part of my clients. 

The Court: I will hear Mr. Schwartz’ opening statement 
first and then I will hear you. 

Mr. Bulman: Very well. 

(Thereupon Mr. Schwartz made his opening statement 
to the jury, when the following proceedings were had:) 

Mr. Bulman: May we approach the Bench? 

The Court: Yes. 

61 (The following proceedings were had at the Bench, 
out of the hearing of the jury:) 

The Court: I do not see any case against Mr. Bulman’s 
clients. 

Mr. Xewmver: I don’t think so. 

The Court: I will direct a verdict in his favor. 

(The following proceedings were had in the presence of 
the jury:) 

The Court: Members of the jury, so far as the defen¬ 
dants Payton F. Whiting and Samuel Smith are concerned, 
the owner and operator of the cab in which Mrs. Thomas 
was riding, the opening statements show that that car was 
stationary and that there was no negligence on the part 
of the driver of that car, so you will return a verdict for the 
defendants, Payton F. Whiting and Samuel Smith. 

Take the verdict. 

The Clerk: I will ask the jury to stand up. 

62 (The jury arose from its seats.) 

The Clerk: Members of the jury, as directed by the 
Court, you will return a verdict in favor of Payton F. 
Whiting and Samuel Smith. Is that your verdict so say you 
one and all? 

(The jury answered in the affirmative.) 
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Mr. Newmeyer: The case now proceeds against the Yel¬ 
low Cab Company and the driver of that cab. 

The Court: Yes. 

Mr. Schwartz: May we approach the Bench for a mo 
ment? 

The Court: Yes. 

(The following proceedings were had at the Bench, out 
of the hearing of the jury:) 

Mr. Schwartz: I want to be fair and I do not want to 
take up a question about which there might be some serious 
contention, and yet I think it is admissible, and I wanted 
to suggest the subject-matter to Your Honor before we get 
to that point so that you will have an opportunity to know 
about it as well as Mr. Newmyer. In view of the fact that 
the testimony will show that she is carrying an accident 
insurance policy, and but for that she could have returned 
to work sooner than she has, I wanted to show by way of 
cross-examination and ask her the question during her dis¬ 
ability what amount she has been receiving in the way of 
benefits. 

The Court: Supposing we wait until recess. I 
63 have difficulty in hearing whispering. 

#•••*#•*#* 

Elizabeth D. Thomas was called as a witness in her own 
behalf and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Newmeyer: 

Q. Your name is Elizabeth D. Thomas? A. Yes. 

Q. You are the plaintiff in this case? A. Yes. 

Q. Mrs. Thomas, on May 22, 1944, where were you liv¬ 
ing? A. I had a room at the home of Duval C. Watkins, 
3717 Woodley Road, North-west. 

Q. How long had you been in Washington at that time? 
A. I arrived in Washington on the 9th of February and 
had found this room on the 16th of February. 
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64 Q. What was the occasion for your coming to 
Washington at that time? A. May I explain that 1 

had been working for the Office of Price Administration in 
San Francisco since March, 1942, and in December, 1942, 
had been transferred to the Seattle District Office in Seattle, 
Washington. In January, 1944, because of reorganization 
there the opportunity provided itself for me to come to the 
National Office in Washington, D. C., to take over a phase 
of the work there, so I had come to Washington for that 
purpose. 

Q. When was it you came here? A. I arrived in Wash¬ 
ington on the 9th of February. 

Q. What position did you take in Washington at that 
time? What was your position? A. In Washington, 
D. C.? 

Q. Yes. A. I was Administrative Assistant and my 
duties were as assistant to the Director of the National 
Volunteer Program. I worked in the office of the Admin¬ 
istrator. 

Q. What were your earnings in that position with the 
OPA at that time? A. My classification was OAF 11 at 
$3,S00 and the overtime for that rating was $626. 

Q. Had you been receiving overtime? A. Yes. It brought 
my earnings before deductions to $4,426. 

65 Q. That was your gross earnings in your employ¬ 
ment at the time of this accident? A. Yes, Mr. New- 

meyer. 

Q. Now, on May 22, 1944, did you become a passenger in 
a taxicab operated by a gentleman named Smith? A. Yes. 

Q. Where did you board that cab? A. I boarded that 
cab on 14th Street near G. 

Q. Where were you going? A. I was going to the Office 
of Price Administration at 3rd and D Streets, Southwest. 

Q. When you entered the cab and continued in it was 
there anv other passenger in the cab but you? A. No, sir. 

Q. Where were you sitting in the cab? A. I was sitting 
at the right-hand side of the taxicab. 
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(J. Was there anyone on the front seat but the driver? 
A. But the driver. 

Q. Do you recall when the cab on its route reached 7th 
and Pennsylvania Avenue, going east ? A. Yes, I do. 

Q. Do you recall whether or not the cab that you were in 
stopped for a red light at that corner? A. It stopped for 
the traffic signal. 

66 Q. Did you have any warning of a collision, being 
struck by another cab, until it occurred ? A. No, sir. 

Q. What happened while your cab was at a standstill at 
7th and Pennsylvania Avenue! What occurred? A. Well, 
we were waiting for the traffic light to change when there 
was a sudden impact from the rear. I was sitting there 
with my hand in the strap at the side of the car, and I had 
the sensation of being first flung backward and then into 
the back of the front seat and then back into the rear seat 
again. 

Q. How* long had your cab been standing there waiting for 
the light when the collision occurred, if you recall? A. 
Well, I was not paying a great deal of attention to that de¬ 
tail. We had been there for some few seconds, I am sure. 

Q. When the impact occurred, with what force were you 
thrown in the manner you have described? A. Well, I was 
thrown against the rear of the front seat with sufficient 
force that it knocked the wind out of me. That was one 
thing. Then, when I was flung back into the rear seat I 
had the feeling of this gurgle that comes into your throat 
when you are trying to catch your breath again, and I just 
sat back there, laid back on the seat trying to get my breath 
and regain my composure at that time. My head had 

67 been thrown back and my right wrist was sort of 
burning from the pull on the strap as I bad been 

thrown forward. 

Q. What sensations did you have and what happened? 
A. Well, I sat there for, it seems to me, several minutes, 
and in the meantime the driver of the cab in which I was 
riding had gotten out and had approached the automobile 
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that had struck us from the rear. I didn’t know what car 
had struck us, and then after a few minutes the driver 
asked me if I was hurt and I told him, no, that I would be 
all right. I sat there, and again the door on the right-hand 
side of the car opened and a man, who has later been identi¬ 
fied as Mr. Cook, who was the driver of the Yellow Cab, 
came and sat on the runningboard or in the doorway of the 
cab in which I was riding, and he appeared to be very much 
upset and concerned because of the accident; and I remem¬ 
ber his words distinctly, asking me if 1 was hurt bad at that 
time and I told him, no, that 1 would be all right. 

Shall I continue, Mr. Newmeyer, with the conversation ? 

Q. Yes. A. He said he was sorry that the accident had 
happened; that he knew as he came into the block with the 
red light against him and with the cab standing there that 
he was going to strike us. 

Mr. Schwartz: That he was going to what? 

A. That he was going to hit us, and that he was 
68 sorry that it happened. At that time a police officer 
—I didn’t know if he was one of the men that had 
arrived with the accident car or whether he was the traffic 
policeman at that corner—approached me and asked me if 
I was all right, asked my name, and I gave it to him, and 
the driver of the cab I was in gave me his name and gave 
hie the name of Mr. Cook, the Yellow Cab driver. 

Then, the police asked me where I lived and asked me 
if I was hurt, and I said, “No, I would like to be taken 
home.” Well, they said they thought I should be taken to 
the Emergency Hospital first. I said I didn’t think it was 
hecessarv, and they started to assist me out of the cab, and 
I got out of the car and walked around the corner on 7th, 
the corner where the Archives Building is there. When I 
went to get into the police car is when I felt sort of a 
crumbling sensation in the region of my neck and head, and 
had this terrific headache that went into the right side of 
my head and face and top of my head. Then they took me 
to the Emergency Hospital. 
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By Mr. Newmyer: 

Q. In the police car? A. In the police car. 

Q. When you arrived at the Emergency Hospital, what 
was done with you? A. I was taken into the emergency 
receiving room and was first attended by one interne or 
one young doctor there who was in the emergency 

69 receiving room and a nurse, and then a second doc¬ 
tor was called, a hospital doctor was called, and they 

asked me how I felt. 

I told them what had happened, and by that time I had 
a very severe headache. I made a distinct effort to keep 
my eyes open because of the headache. 

So, I was put on a hospital cart and taken into the X-ray 
room and my head and neck were X-rayed and my chest 
was X-rayed, because I still had a pain through my chest 
to the shoulder blades, between my shoulder blades in the 
back. After the X-rays were taken I was brought back 
to the emergency room and one of the young doctors there 
told me I was going to be in need of an orthopedic special¬ 
ist and asked me if I had a doctor. I told him, no, that T 
did not; and he asked me if there was anyone whom I might 
call that would call a doctor for me. I said under the cir¬ 
cumstances I would like to have them call for me a physi¬ 
cian that thev would call for a member of their own familv 
*/ * 

in similar circumstances, and they told me the names of 
two or three physicians, and one young man spoke up and 
said that he felt that Dr. Guy Leadbetter, while he was a 
member of the staff at Emergency Hospital, that I would 
receive excellent care from him, and so T asked them to call 
Dr. Leadbetter. 

Q. When they called Dr. Leadbetter’s office, what 

70 happened? A. Dr. Leadbetter sent a doctor. I was 
admitted to the hospital then for treatment, and they 

placed sandbags around my head and shoulders to keep me 
from being moved. They had given me sedatives of some 
sort, and sometime later a doctor, whom I later learned was 
Dr. Radice, an associate of Dr. Leadbetter, and Dr. Hand 
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came and placed me in the straps and weights—the traction. 

Q. Was that on the same day? A. That was on the same 
day. That was, I would say, about 6 o’clock that evening. 

Q. Until the doctors came that evening you were kept 
immobilized with the sandbags? A. I -was kept immobilized 
with the sandbags around my shoulders and head. 

Q. What was your physical condition during that period, 
as to whether or not you were suffering any pain or dis¬ 
comfort? A. Well, at that point it was pretty much of a 
gray haze. The pain and sedatives both were having a 
distinct effect on me. 

Q. Can you tell us when the doctors came that evening 
what kind of a contrivance they placed on you? A. Well, 
the bed was raised on posts. The head of the bed was 
raised on posts or nine-inch blocks I later found out, and 
then I had this harness arrangement that went around 
back of my head and under and it came up over my 
71 chin to the side of my face. There were metal rings 
that they fastened to a cross bar and from the center 
of this cross bar was a rope that went over a pulley arrange¬ 
ment on the back of my bed, and on that rope were put old 
fashioned weights, such as they used on old fashioned 
scales, and the weight of my body pulling against those 
weights exerted this pressure that kept my head and should¬ 
ers immobilized while I was flat on my back. 

i Q. These weights stretched your neck? A. Yes, they 
did. There was a pull 

Q. How long were those weights kept on? A.Those 
weights were kept on until about—they were kept on con¬ 
stantly with the exception of brief periods of time it took 
to care for me until about the 9th of June, at which time 
Dr. Radice put me in a temporary cast. I think my dates 
are right. I know that it was on a Friday that Dr. Radice 
put me in a cast and I was in this temporary cast arrange¬ 
ment from Friday until the following Wednesday at which 
time Dr. Allen Lloyd, another associate of Dr. Leadbetter, 
called to see me, and because of the pain T was having— 
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the discomfort I was having, he then consulted with Dr. 
Leadbetter, and then Dr. Radice took me out of the tempor¬ 
ary cast and put me back in traction; and about the 28th 
of June they had ordered the Thomas collar to be made in 
Baltimore and the Thomas collar arrived at the hospital 
and I wore that for about twm days. 

72 I had been for some time very anxious to leave the 
hospital, so I left the hospital and took with me the 

traction equipment, the weights and the pulleys and the 
neck swing, as I call it, and took those home with me so 
that I could put on the collar during the daytime, and then 
at such periods that I was resting in bed and at night 1 
could wear the traction. 

Q. Did you do that? A. I did that until the 16th of July. 
I used the traction at night until the 16th of July, at which 
time I returned it to the hospital. 

The Court: We will take a ten-minute recess. The jur¬ 
ors will be excussed for ten minutes. Members of the jury, 
during any recess or adjournment while you are sitting as 
jurors in this case be careful not to talk to anyone about it 
and let no one talk to you about it. You are excused for 
ten minutes. 

(The jury retired from the courtroom at 11:30 o’clock 
a.m., when the following proceedings were had at the Bench, 
out of teh hearing of the jury:) 

The Court: I think I had better take that point up, now. 
Mr. Schwartz: This lady had accident insurance from 
which she received a certain weekly amount. I think she 
received $25 a week from this accident insurance policy. 
She is still receiving that. She has continued to re- 

73 ceive it during the entire period since the accident 
occurred. I want to show the fact, as part of the 

testimony, that is the reason for her not returning to work, 
because the testimony will also show that she could have; 
that she desired to return to work some three months ago. 
Mr. Newmever: I don’t think that that is— 
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The Court (interposing): Of course, that is not admis¬ 
sible as evidence in mitigation of damages at all. 

Mr. Newmy er: Yes. 

The Court: It may be admissible on other grounds. 

Mr. Newmyer: Probably it would be safer to admit it 
subject to my objection. 

The Court: I will admit it, but I will charge the jury 
that they cannot take that into consideration in mitigation 
of damages. 

Mr. Schwartz: Oh, no: we don’t claim that. 

(After a short recess, the jury returned into open court 
and Mrs. Thomas resumed the witness stand, when the fol¬ 
lowing proceedings were had:) 

By Mr. Newmyer: 

Q. I think your last answer had to do with the fact that 
you wore the collar in the daytime and you put on the trac¬ 
tion at night at home until July 16, following the 
74 accident. A. Yes. 

Q. Before I continue from that point, you said 
something about a cast or brace that you were put in w’hen 
you were at the hospital. Will you describe that? A. It 
was a temporary cast arrangement constructed with either 
splints or with the pieces that they make a cast out of with 
layers of adhesive, and the points of the stays were put up 
in the back of my neck and under my chin and brought down 
to my shoulder level. Because of the discomfort I had in 
that, Dr. Lloyd, after consulting with Dr. Radice and Dr. 
Leadbetter, decided that it was not giving me enough—as 
they explained it, enough of a lift, even traction on my 
neck, and it was causing an accumulation of spasms and 
pain and the return of headaches that I had had earlier. 

Q. Can you describe the nature of these headaches, how 
severe they were, when you had them? A. Well, the head¬ 
aches centered in the back of my right eye. Really after 
I had been in the hospital a week or ten days I began to 

use mv eves nowhere near normal. I found that mv eves 
• * » 
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did not focus properly. I have worn glasses for about fif- 
I teen years and I found I could not see with ray glasses on, 
and without ray glasses on I could see with one or the other 
i eye but I could not see with both eyes at the same time. 
The headaches at that time centered in the right side of ray 
head and seemingly in the back of the right eye, and 

75 the return of those headaches now are similar to 
that. 

i Q. What about the condition of your eyes focusing? Has 
that returned? A. That has returned. I would say be¬ 
fore I left the hospital my eyes were beginning to function 
normally and I had no more trouble with that. 

Q. What is your present condition with respect to wheth¬ 
er or not you suffer headaches? A. Well, I do suffer in¬ 
tense headaches, and particularly if I am tired or try to 
do anything outside of my reduced normal routine, 
i Q. Where are these pains in your head? A. They are 
still in the back of the right eye. 

Q. Prior to this accident had you suffered with headaches 
1 I of that character at all? A. I had not, no. 
i Q. What wms your physical health before this accident, 
as to whether or not you had ever suffered from the effects 
of any injury to your spine? Had you ever had any injury 
to your spine? A. No. 

Q. Or to your neck? A. No; nothing of the sort at all. 
Q. How active were you physically before this ac- 

76 cident occurred? A. Well, I think that I was prob- 

I ! ably more active than the average—as I found the 

average eastern girl or woman, at least. On the West 
: Coast I did a great deal of riding, a great deal of golfing 

j and, in the summertime, spent most of my weekends on the 
r i Russian River in California or at the lake at Everett, Wash- 
| > ington, where my family was, and a great deal of swimming 
and canoeing. I have a very active sixteen-year old son 
who has kept me young with him, and I have done these 
1 things with him. We would go fishing and camping 
together. 


i 
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Q. Since this accident occurred, what has been your ac¬ 
tivity in regard to those matters? A. I have not been able 
to do them at all. 

' Q. The Thomas collar that was fitted for you: is this 
that collar (indicating)? A. That is the collar. 

Q. It looks like some of these new hats the ladies wear. 
A. Or a basket, whether we use it for a hat or use it for a 
lamp shade. 

Q. How does it fit on? A. It goes around in this fashion 
and laces in the back (illustrating). 

Q. After you left the hospital at the end of June, did you 
continue to see your doctors here? A. Yes, I did. I had 
physiotherapy treatments at first every day and then 
77 three times a w r eek, and then before I left here either 
two or three times a week. 

1 Q. Can you describe those physiotherapy treatments: 

what thev consisted of? A. Thev consisted of the use of 
•> • 

diathermy or deep heat, and at first light massage to exer¬ 
cise and strengthen the muscles in my neck and shoulders 
and in my right arm, and then a stretching exercise. I 
mean, I had a routine of exercise, so many, for the chin 
i and chest movements and then turning my head as much 
as I could from one side to another, and those were con¬ 
tinued until that condition improved. 

Q. Were those treatments prescribed by your physicians ? 
A. Yes. Dr. Leadbetter in "Washington prescribed those 
treatments and they were continued at the prescription of 
Dr. Wykoff in Seattle. 

Q. On the 16th of July, when you say you discarded this 
traction at home, what was your condition thereafter and 
what treatment did you receive in Washington thereafter? 
A. Well, the contributing factor—one of the contributing 
factors for my discontinuing using the traction arrange- 
i ment was the fact that I had been living, as stated earlier, 
i with the Watkins family as a paying guest, having a room 
at their home, and after I left the hospital it was very dif¬ 
ficult for me to have my meals there, and neither Mrs. 
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Watkins nor her daughter were well, and I felt that my 
being there was a considerably added burden for a 

78 stranger to impose upon a household, so I left the 
Watkins residence and went to the Burlington Hotel 

where I had spent the first few days of my stay in Wash¬ 
ington in February. Then, because the hotel bed would not 
adapt itself to the use of this traction, I returned it to the 
hospital. 

Q. What was your condition during the period of time 
you remained at the Burlington Hotel? A. I should say 
I was pretty well confined to my bed, but I would go down 
to the Coffee Shop for my meals and go to the doctor’s for 
treatment. I was within walking distance of the doctors’ 
office and I 'wore my collar at that time. 

Q. How long did you remain at that hotel? A. I re¬ 
mained at that hotel for about ten days, until a friend in 
Washington, a young lady whom I had met at the Depart¬ 
ment of Agriculture, extended me the use of her apartment 
while she was going to be away until about the middle of 
August, so I went to her apartment on 16th Street. 

Q. How long did you remain there ? A. Well, I was there 
until about the 15th—I guess it was the 14th of August. 

Q. And from there? A. From there I went to the apart¬ 
ment of a friend in Georgetown, a young lady who had been 
employed at the office of Price Administration, and I went 
over and shared her quarters in Georgetown. 

79 Q. How long did you remain there? A. I re¬ 
mained there until the first of October, at which time 

I was able, under the doctor’s orders, to return to my home 
in Everett, Washington. 

Q. During this period up to the first of October when 
you remained in Washington, after you left the Burlington 
Hotel did you follow routine physiotherapy treatments and 
use this collar? A. Yes. I did until about the first of Sep¬ 
tember when, at Dr. Radice’s suggestion and recommenda¬ 
tion, I began leaving the collar off for increasing periods 
of time. 






<<*). Have you followed that recommendation since then? 
A. Yes, I have. 

Q. To what extent do you use the collar, now.' A. Well, 
I use it as little as possible. I learned that I can avoid hav¬ 
ing to use it if I do not become overtired or limit my activ¬ 
ity, and I found when I was making the trip across the 
country that I had to wear it. I did not wear it at first. I 
boarded the train in the evening and went to bed early that 
night and was able to go until about midday, or noon of the 
next day, and then it was the sudden jerking and vibration 
of the train which caused me to go back into it. Since I 
have been in Washington 1 have worn it very little. About 
ten days ago I had a very severe headache that did not 
respond to rest and quiet, and I found that my 
•SO neck was getting stiff and the headache getting 
worse, and after I was in it for about two hours it 
relaxed and reduced that spasm. 

Q. You travelled by train from here in October to your 
home? A. Yes, I did, Mr. Newunyer. 

Q. When you returned to Washington several weeks ago 
for this trial from the Coast, did you have any occasion to 
wear the collar then? A. Yes, I did. I was speaking of my 
return trip to Washington. I made the trip to Washington 
State last October and it -was necessary for me to wear the 
collar constantly and to travel in a compartment so that T 
cbuld be lying down for the trip. T boarded the train in 
Washington, here, and in Chicago went into my room and 
had my meals and all served to me there so it would not he 
necessarv for me to walk through the train to the diner and 
be subject to any jars or unexpected jolts which might undo 
the work that had been done. 

Q. But when you returned to Washington from the West 
Coast several days ago you had less use of the collar? A. 
I had less use of the collar but I wore it for a period of 
time for the three days that I was traveling. 

1 Q. Up to the time you left Washington, D. C.. in October, 
1944, were you able to return to work? A. T -was not 
SI able to resume the duties I had been doing. 
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Q. Wliat happened to the position which you had? 
A. Well, I was a Civil Service employee and as such had 
been entitled to such leave, both annual leave and sick leave 
as had been accumulated, and at the expiration of that the 
administrative officer of that section placed me on leave 
without pay, which amounted— 

Q. (Interposing) When did you go without leave? 

Mr. Schwartz: May I interrupt? An earlier question 
was asked as to whether she was able to work up until the 
time she returned to Washington. I suppose you meant by 
that question and her answer was directed to up to the time 
she returned to Seattle, Washington. 

Mr. Newmyer: Yes. 

By Mr. Newmyer: 

Q. Now, coming back to this last question: When did 
you go on leave without pay? A. It was sometime about 
the first of June, Mr. Newmyer. I don’t know the exact 

date. 

Q. The first of June following the accident in April? A. 
V es, following the accident. 

Q. Then, what happened with respect to your employ¬ 
ment? A. Well, as I was on leave without pay the position 
in Civil Service could not be filled by another person, and 
in September when I began to wonder when I could 
82 go back and resume—in fact, in June I offered my 
resignation to my superior and it was refused on the 
basis that I had been there and had been acting ably in the 
capacity of an assistant. At that time the doctor kept tell¬ 
ing me that in another two to six weeks I would be able 
to return to work—well, the first of September, that I would 
be able to return to work sometime within two to six weeks, 
and I had been hearing that from the date of the accident 
until I felt in fairness to the job which I considered an im¬ 
portant one in a war agency, I wanted them to accept my 
resignation so that the position could be filled by someone 
else. 
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Q. So your resignation was accepted when? A. My res¬ 
ignation was accepted on the 21st of September. 

Q. At that time were you able, physically, to resume 
your position? A. No, I was not. 

Q. Were you still under treatment by the doctors? A. 
I was still under treatment. 

Q. You were under treatment by Dr. Leadbetter and his 
associates up to the time you left Washington City for 
Washington State on October 1, 1944? A. Yes, sir. 

Q. Now, following your arrival in Washington State— 
when you got back home, did you have any medical 
83 treatment? A. Yes. I went to Dr. H. J. Wykoff, an 
orthopedic surgeon in Seattle. 

Q. How far is Seattle, Washington, from Everett, your 
home? ’A. Twenty-eight miles. 

The Court: How far, madam? 

The Witness: Twenty-eight miles. 

By Mr. Newmyer: 

Q. Was there any orthopedic surgeon or bone practition¬ 
er located in Everett? A. No, there is not. 

Q. And Dr. Wykoff is an orthopedic surgeon? A. Yes, 
he is an orthopedic surgeon. 

Q. What treatment and attention did you receive from 
Dr. Wykoff, and what was your condition during the period 
you remained in Everett? A. Dr. Wykoff made X-rays and 
prescribed physiotherapy treatment and then shots of vac¬ 
cine. I believe it was B complex vaccine for the nerve con¬ 
dition in my right arm, and for a period of about two weeks 
I went to Seattle daily for treatment when those were re¬ 
duced to three times a week. Then, during the holidays, 
because of the wav the holidavs fell and because it had been 
necessary* for me to travel between Everett and Seattle on 
the Greyhound buses, Dr. Wykoff had me come into the of¬ 
fice twice a week during the holiday period. 

.84 Q. In traveling on the buses between Everett and 
Seattle did you wear this collar? A. Yes. It was 
necessary for me to wear the collar. 
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Q. Did the doctor prescribe wearing that collar ? A. Yes. 

Mr. Schwartz: I object to what the doctor might have 
told her. 

The Court: She can state what the doctor prescribed for 
her. 

Mr. Schwartz: Yes; that is correct. 

By Mr. Newmyer: 

Q. Then, after the holidays—and I assume you refer to 
the Christmas holidays? A. Yes, the Christmas and New 
Year’s holidays. 

Q. Did you continue under his treatment? A. 1 contin¬ 
ued under his treatment. I left Everett, Washington, my 
home, the latter part of January, at that time anticipaing 
this case would be—that it would require my presence in 
Washington about the middle of February, and 1 went to 
San Francisco and received physiotherapy treatments there 
at the order of Dr. Wykoff, and then went to Los Angeles 
to receive physiotherapy treatments at the Huntington 
Hospital during my stay in Los Angeles; and upon word 
from you and the dates that were set, I made my plans ac¬ 
cordingly to be here in mid-March. 

85 Q. You came here in mid-March? A. Yes; the 
14th of March. 

Q. You have been here since awaiting this trial? A. 
Yes, I have been. 

Q. Since you have been back in Washington since the 
14th of March awaiting this trial, have you been receiving 
any medical treatments for your condition? A. 1 went to 
Dr. Radice either three or four times during that time. 

Q. What treatment had he given you or prescribed for 
you? A. A continuation of the treatment I had been hav¬ 
ing. 

Q. And by that you mean physiotherapv treatments? 
A. Yes. 

Q. Has the physiotherapy treatment improved your con¬ 
dition? A. Yes. T am seeing improvement right along. 
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Q. You mentioned several times about the pain you were 
having in your right arm. Can you describe the nature of 
that pain and where it is? A. During the period that I was 
in the hospital my right arm was numb and helpless a great 
pai-t of the time. By that, I mean it was not exactly the 
sensation of being asleep but just being very heavy and 
useless and it disturbs my rest, disturbs my sleep. 
86 and I would pick it up and massage it or rub it with 
my hand to restore the feeling in it, and that condi¬ 
tion has continued in a lessening degree until the present 
time. 

Q. What is your condition now with respect to that arm? 
A.I Well, the arm continues to go to sleep at night. I mean, 
it disturbs my rest at night, awakens me, and it is necessary 
for me to either use—I have used an electric pad, infra red 
light that can be used in any sort of an electrical attach¬ 
ment, and I have used a vibrator to stimulate the circula¬ 
tion. Dr. Wykoff in Seattle prescribed that I exercise that 
arm, and for an exercise suggested that I resume practicing 
the piano. He felt that by playing the piano a few minutes 
each day at first and then increasing it for a period of time 
that T could regain the strength in that arm. 

Q. Have you followed the advice of the doctor in that 
respect? A. Yes, I have. 

88 Q. Have you had any advice from your physicians 
with respect to your return to work; when you will 
be able to return to work? A. Dr. Radice told me the first— 
or the last of March, after I returned here, that with the 
showing of improvement I had made he thought I would be 
able to resume my normal activities in six or eight weeks, 
and I have gone ahead on that premise to make plans. 

Q. You are trying to obtain other employment? A. Oth¬ 
er employment. 

Q. What is the nature of the work you had and did with 
the OPA? A. With the Office of Price Administration in 
San Francisco I was first hired as an inspector there dur- 
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ing the early formation of the personnel, and then did the 
regional radio job, having had experience in private busi¬ 
ness in radio script reading and producing radio programs. 

When I was transferred to Seattle my held of work 
broadened there and I was the District Information Officer, 
and had the responsibility there of work in radio and with 
schools and colleges and with women’s groups dis- 

89 seminating Office of Price Administration informa¬ 
tion, and also with the War Price and Rationing 

Boards in the Seattle district which comprised 19 counties 
in central and western Washington. 

In Washington, D. C., I was hired to assist the Director 
of the Voluntary Program, my first assignment being to 
write training manuals to be used by the district volunteer 
officials and volunteer supervisors in the local boards, and 
that being done had to make trips into the field—by that, 
meaning into the regional and district offices of activity or 
training programs; and I had made about one trip—one 
field trip in the two and a half months I had been in Wash¬ 
ington, but anticipated since the manuals were ready for 
distribution to do extensive traveling. 

Q. With respect to the movement of your neck in the 
normal wav, Mrs. Thomas, do vou observe anv disabilitv 
that you have concerning that, now? A. Yes. I don’t have 
a free movement or full movement of the head and 
shoulders. 

Q. In what respect? A. Well, I am limited in turning 
my head from one side to the other. 

Q. How far can you, without pain or discomfort, turn 
vour head? Can vou show us? A. Yes. I can turn mv 

1 w * 

head on this side to this point and on the right side to here 
(illustrating). 

90 Q. Before this accident occurred what range of 
motion to the right and left did you have? A. Well, 

I would say full and normal range of motion. 

Q. Was it farther both ways than you have just done? 
A. Yes, it was. 
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Q. Since you have returned to the District in the past 
month, did you submit to a requested medical examination 
for the Yellow Cab Company by Dr. Engh? A. Yes, Mr. 
Newmyer. 

»••••••••• 

96 Q. Mrs. Thomas, just one question I have and that 
will be all I care to ask you at this time: Since this 

accident have you observed any difference in nervous re¬ 
actions with respect to yourself than before? A. Yes, Mr. 
Newmyer. I would say that there had been a difference 
nervously and, I suppose, mentally, both, because I do not 
have the ability to stand up under some of the conditions 
that I would be able to pass off in the day’s activity before. 
Q. What was the condition of your nerves as you ob¬ 
served them prior to the accident? A. I didn’t know 

97 that I had them, I guess. I was in an excellent state 
of health nervously and physically. 

Mr. Newmyer: You may examine. 

Cross-examination 
By Mr. Schwartz: 

Q. What nervousness do you observe, now? A. Well, a 
nervousness that increases with fatigue particularly and 
causes me to have very severe headaches. 

Q. I am not talking about headaches. What manifesta¬ 
tions of nervousness do you have, now? A. Well, I would 
say an uncertainty, and certainly a discomfort in respect 
that I have never known before, and not a feeling that I 
have always been able to— 

1 Q. (Interposing) Precisely what do you mean by an 
uncertainty with reference to a nervous condition? A. 
Well, not the ability to express myself or to conduct myself 
as I have in the past, and it manifests itself with a break¬ 
ing into a perspiration and getting very uncomfortable in 
that sense, and in being emotionally concerned where 
simple matters upset me now that would never upset me 
before. 
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Q. You do not appear to be particularly uncomfortable 
and nervous now; are you? A. Y"es. I am exceedingly so. 

• •••##•••• 

102 Q. Isn’t it your recollection that at night at the 
hospital you slept well at times and were very com¬ 
fortable? A. My recollection of the nights at the hospital 
is that they were very long and tedious, and I am not the 
kind to complain. There was nothing that could be done 
but be patient and wait the thing through; and I did not 
like to take sedatives, but while they were offered to me I 
took them on occasions but not regularly. 

Q. Well, the fact of the matter is, Mrs. Thomas, that 
anyone who is confined to the hospital with an injury where 
they have had a fracture to some bone in their body and 
are required to wear a brace or cast, or something of that 
sort, would normally be uncomfortable? A. I think that is 
true. 

• ••••••••# 

103 Q. And there were nights at the hospital when you 
were nervous and upset and uncomfortable, and other 

nights when you were comfortable and slept well; is that 
right? A. My sleep was always broken. I have not had a 
solid night’s sleep since the time of the accident, an undis¬ 
turbed night’s sleep. 

• ••••••••# 

104 Q. After you left the hospital you continued to im¬ 
prove, didn’t you? A. Yes, I did. 

Q. You made good progress? A. I would think I made 
excellent progress. 

Q. l T ou said at one stage Dr. Radice told you that you 
could go back to work in from two to six weeks ? A. Yes. 

Q. And you said he told you that many times? A. Yes. 
Q. When was the first time he told you that? A. The 
first time he told me that, as I recall, was the day following 
the accident when he came and asked me if it would be con¬ 
venient for me to be in the hospital for a couple weeks. 





Q. Isn’t it a fact that he told you after that that you were 
starting to mend and were on your way to recovery, and 
he told you that you could go back to work in from two to 
six weeks? A. I had counted on being out of the hospital 
within that period of time and planned to resume my work 
in order to take charge of a conference that was to be held 
on the 21st of June and I had anticipated that definitely, 
but as the date approached and I was still kept in traction 
I became very much concerned, and I asked the doc- 

105 tor about it, and Dr. Leadbetter explained to me why 
this period of time was extended from occasionally 

tw’o weeks to the point where I had then been in the hos¬ 
pital almost a month. 

Q. And that proved quite disturbing to you and upset 
you? A. Yes, it did. 

Q. And that had a tendency to make you nervous? A. 
Yes, it did. 

Q. When you became reconciled to the fact that there 
would be a period of time—a longer period of time you 
would be disabled, you then, of course, no longer were ner¬ 
vous about your condition, were you? A. Yes, I was, be¬ 
cause there was much I did not understand about the in¬ 
juries that had been sustained. 

Q. Didn’t he tell you that you ought to be back to work 
in from two to six weeks after the final X-ray had been 
taken before you left the hospital? A. No. 

Q. And it showed that the rotation or dislocation was in 
a proper and normal position and the fractured vertebra 
had healed or was in the process of healing and in good 
position? A. If I recall, toward the latter part of July 
when I called at Dr. Leadbetter’s office and talked with both 
Dr. Leadbetter and Dr. Radice, they said as my condition 
indicated then, that I should possibly be able to go back to 
work after the first of September. I was asking them 

106 then when I might return to work. 

Q. When you were working in the Government 
when this accident occurred, just what was the nature of 
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your duties? I mean, did you receive people and talk to 
them when they would come into your office? A. My office 
was on the fourth floor of the south wing of the old Census 
Building, which is now the office of the Office of Price Ad¬ 
ministration. I was in an office where there were approxi¬ 
mately twelve or fourteen other people working at desks. 

Q. Did you have a private office or a private room? A. 
No, I did not. 

Q. You had a room shared by other employees at the 
OP A? A. Yes, sir. 

Q. And in that position you said you described it as ad¬ 
ministrative assistant to the director? A. That is correct. 

Q. In his office? A. I was working for a woman, for 
Mrs. Dorothy Fredenhagen, under her direction. 

Q. Wliat was your work? What did you have to do 
manually or physically to perform your duties? I don’t 
mean what you were directed to do, but how did you go 
about it, manually or physically? A. My presence 
107 was required at staff meetings at which time pro¬ 
grams were outlined and planned. My work usually 
during that period that I was here in Washington consisted 
of research and reading. 

Q. So that you could perform your duties sitting in a 
chair at your desk, or leaving your desk to go to a room in 
one of the offices in the building to attend a meeting? A. 
The work had progressed to the point that that phase of 
it— 

Q. (Interposing) I am speaking of at the time of the 
accident. A. At the time of the accident. 

Q. Just answer the question with reference to your work 
at the time of this accident. A. Yes, sir. 

Q. That is true, isn’t it? A. Yes, sir. 

Q. Would you also have occasion to compose letters? A. 
Yes. 

Q. And directing mail to people? A. That is correct. 

Q. That was done with the aid of a stenographer? A. 
With the aid of a stenographer. 
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Q. So that you would sit at your desk and dictate your 
letters? A. That is correct. 

108 Q. Have you ever had occasion to see anyone, in 
the course of traveling around since this occurred, 

wearing one of these Thomas collars? A. I have never seen 
one wearing this type of collar. I have seen them in other 
contrivances. 

Q. "Which serves the same purpose? A. Yes. 

Q. You see them traveling about on the streets? A. 
Well, the only other person I have seen wearing one was in 
the Medical Dental Building in Seattle. 

Q. Have you had occasion to see them on the street cars? 
A. No, I have not had occasion to see them on the street 
cars. 

Q. Now, when Dr. Radice told you that you could return 
in from two to six weeks you contemplated that to be about 
September. When September came around you were living 
where? A. I was living in Georgetown at 1514 31st Street, 
Northwest. 

Q. Following that month did you return to work in Oc¬ 
tober? A. No, I did not. 

Q. What did you do in October? A. The first of October 
I left to go to my former residence in Washington State. 

Q. Did you go by train? A. I travelled by train. 

109 Q. What was the course of your travel from Wash¬ 
ington? How did you get to Everett, Washington; 

by train? By that, I mean did you take a through train 
that carried you to your destination or did you change 
trains? A. It was necessary to change trains. 

Q. Where was your first stop? A. Chicago. 

Q. Did you travel from Washington to Chicago in one 
train? A. Yes, I did. 

Q. Did you stop over there? A. I stopped over to make 
connections to go west. 

1 Q. How long did you stop over in Chicago? A. My ar¬ 
rival was approximately 9:30 and the train left at 12:30, 
noon. 
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Q. So you made that 12:30 train from Chicago, and 
where did that take you? A. I travelled via the Santa Fe 
and its termination was Los Angeles. 

Q. There were no stop-overs in between where you would 
alight from the train? A. No, sir. 

Q. On arriving in Los Angeles did you alight from the 
train? A. Yes, I did. 

110 Q. Where did you go from there? A. I went to 
the home of a friend who lived at 11811 Ventura 

Boulevard. 

Q. How long did you stay in San Francisco? A. That 
was Los Angeles. 

Q. Oh, I beg your pardon. How long did you remain 
there? A. I was in Los Angeles from Wednesday morning 
until Friday. 

Q. Then, on Friday you left for Seattle? A. From there 
I got reservations for San Francisco. 

Q. You went to San Francisco? A. Yes. 

Q. How long did you stay in San Francisco? A. Until 
Wednesday afternoon, until I could secure reservations to 
go to Seattle. 

Q. And from there you went to Seattle? A. Yes. 

Q. All told, how many days traveling did that embrace, 
actual travel? A. In actual travel it was overnight from 
Washington to Chicago and from Chicago from noon on 
Monday until Wednesday morning, we travelled on the 
stream line train to reduce the travel time, and overnight 
from Los Angeles to San Francisco, and from San 

111 Francisco to Seattle from approximately 4:30 in the 
afternoon until 6:30 the following evening. 

Q. The train trip only took you as far as Seattle? A. 
Yes, sir. 

Q. Then you travelled to Everett in what manner? A. 
By automobile. 

Q. By bus or private car? A. No. I was met by my 
family and friends and drove. 

Q. You were met by your family and friends and they 
drove you into Everett? A. Yes, sir. 
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Q. And from then on, from October and November yon 
spent your time with your family and friends whom you 
met, in Washington, in Everett, Washington; is that cor¬ 
rect? A. That is correct. 

Q. How about December ? Did you spend your time with 
your family? A. I spent my time with my family. 

Q. And January? A. Yes, until mid-January. 

Q. Then, where did you go in mid-January? A. In mid- 
January I went to San Francisco. 

Q. Who did you visit there? A. 1 visited with my sister. 

Q. You spent how much time with your sister in 
1 112 San Francisco? A. I spent approximately two 
weeks there. 

Q. After that, did you again return to Everett? A. No. 
I visited in Los Angeles. 

Q. Whom did you visit in Los Angeles? A. Friends I 
had visited on my trip west. 

Q. How much time did you spend with them? A. Well, 
I spent approximately a month with them. 

Q. After that where did you go? A. I returned to 
Washington. 

Q. Seattle, Washington? A. No, to Washington, D. C. 

Q. You spent your time with them until you came back 
here to Washington to attend this trial? A. Yes. 

Q. You made that trip by railroad? A. By railroad. 

Q. You said the trip to Chicago was overnight. It is ap¬ 
proximately a twenty-hour trip. A. I left Washington, 
D. C., on the Pennsylvania Libert}’ Limited at 5:30 in the 
afternoon and we arrived on time which I believe was 9:30 
a. m. the following day. 

Q. It was an evening and a night? A. That is correct. 

Q. When Dr. Radice told you several times that you could 
return to work in from two to six weeks during this 
113 period immediately before you departed for the State 
of Washington and your home, did you understand 
he was telling you that for the purpose of making you feel 
better or for the purpose of enabling you to go back to 
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work because of the fact you could go back to work? A. 
i Well, I believed at first that it was the fact, that I would 
be able to return to work within that period, and then at 
the expiration of the two and six weeks period he would tell 
me, “Well, now, you can not rush this sort of thing; give 
yourself a longer time.” He kept extending the days, and 
i I do appreciate the psychology that is used where people 
have been hurt, that they should take time to recover, and 
I felt that Dr. Radice was telling me that so I would not 
get discouraged. 

Q. In December of last year, some seven months after the 
accident, you then thought you were able and wanted to go 
back to work, didn’t you? A. That is correct, 
i Q. And did you testify that the reason you have not gone 
back to work was because the doctor in Washington had 
told you not to return to work? A. That is correct. 

Q. Who told you in Washington not to return to w T ork? 
A. Dr. H. J. Wycoff. 

Q. I am speaking of Washington, D. C. A. Well, 
114 at that time I had been away from Washington, D. C., 
and under the care of this physician in Seattle, 
Washington. 

Q. I am speaking of Washington, D. C. A. I was con- 
i fused in that, Mr. Schwartz. I am sorry I was confused. 
I had not been under the immediate care of the doctor in 
Washington, D. C., but upon my return here he told me 
that the end of March I might anticipate going back to 
work in six or eight weeks from that date. 

! Q. I asked you, did any doctor tell you in Washington? 
Dr. Radice was the doctor under whose care you were im¬ 
mediately being treated; is that right? A. I was being 
treated at that time by Dr. Wycoff in Seattle. 

Q. I am speaking of Washington, D. C., and you were 
being treated by Dr. Radice? A. Yes, sir. 

Q. Did Dr. Radice, who was the doctor under whose care 
you were being looked after, tell you that you were not to 
go back to work notwithstanding the fact you felt able to 
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and wanted to, because you were not in a condition to go 
back to work? A. Dr. Radice had not observed me— 

Q. (Interposing) I say, did he tell you that? A. No, sir. 

Q. Do you remember your testimony being taken 

115 at Mr. Newmyer’s office on Wednesday, March 28, 
1945, a little better than a week ago? A. Yes, Mr. 

Schwartz. 

Q. In answer to my question— 

Mr. Newmyer (interposing): What page? 

Mr. Schwartz: Page 24. 

Q. (Reading:) “Why have you not had any employment 
since the accident?” And you said: “Because mv physi¬ 
cians both here and in Seattle have told me I am not in con¬ 
dition to go back to work yet.” 

A. Prior to that date, Mr. Schwartz, Dr. Radice in Wash¬ 
ington had told me, having seen me upon my return here— 
told me I would be—that from the improvement I was mak¬ 
ing now I would be ready to go back to work in six or eight 
weeks. So your question covered both Dr. Wycoff’s recom¬ 
mendation and his prognosis and Dr. Radice’s after I had 
returned. 

Q. Don’t you know that Dr. Radice has expressed the 
opinion that you could have gone back to work had you felt 
able to and wanted to more than three months ago? A. No, 
I don’t know that. 

Q. You don’t know that he had so testified in this very 
case? 

Mr. Newmyer: What page is that, Mr. Schwartz? 

Mr. Schwartz: It is in there. 

Mr. Newmyer: I object to the question as not 

proper. 

116 The Court: I sustain the objection. 

Mr. Schwartz: All right. 

Q. Do I understand the only reason why you had not re¬ 
turned to work is the fact that the doctors had advised you 
not to return to work? A. That and recognizing the limi¬ 
tations of my physical ability to resume my work. 


/ 
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Q. Is there any other reason why you should not go to 
work? A. No, there is not. 

Q. Do you draw any disability benefits in the way of in¬ 
surance if you don’t work? 

Mr. Newmyer: I object to this. 

The Court: Yes; but I overrule the objection. 

Mr. Newmyer: That is subject to my objection. 

The Court: I might state to the jury, that this evidence 
is not admitted for the purpose of showing that because 
she has received accident insurance she cannot recover in 
this case. If the jury should find she is entitled to recover 
in this case, the fact that she has received accident insur¬ 
ance in no way would bar her recovery in this suit. 

Mr. Schwartz: Will you read the question? 

(The pending question was read by the reporter as fol¬ 
lows: 

“Q. Do you draw any disability benefits in the way of 
insurance if you don’t wx>rk?”) 

117 A. Yes, I do. 

Q. That has continued from the date of this ac¬ 
cident down to the present time? A. It has. 

Q. Now, this work of yours at the office— 

Mr. Newmiyer (interposing): Pardon me. Aren’t you 
going to ask her the amount of disability she draws from 
this disability policy? 

Mr. Schwartz: Do you want it? 

Mr. Newmyer: Yes. 

Mr. Schwartz: I submit that is part of your case. If 
my friend wants to ask her that he can ask it. 

Mr. Newmyer: Shall I do it, now? 

Mr. Schwartz: It is not a question I do not want to ask. 
I want to choose my own question. 

The Court: Yes. You can do that on redirect exam¬ 
ination. 

Mr. Newmyer: Very well. I will cover it. 
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By Mr. Schwartz: 

Q. With reference to the character of work that you were 
doing, you mentioned something about traveling. A. Yes. 
Q. During the period of time from February, which was 
the date, I believe, that you said you came to Wash- 

118 ing in connection with the OP A, was it? A. Y'es. 

Q. Until this accident occurred, what travel if any 
did you do? A. I had made one field trip to the New York 
Regional Office. 

Q. That represented a railroad trip to New York City? 
A. Yes. 

Q. How long did you remain in New York City? A. 1 
remained in New York City about nine days. 

Q. And then returned to Washington? A. Yes. 

Q. That was the extent of your traveling in connection 
with your duties? A. It was as of that date. 

Q. The entire period from February until May? A. Yes. 
Q. You have been noticing improvement in your condi¬ 
tion every day since this accident happened; is that right? 
A. I would say my improvement is progressive. There are 
some times when I seem to stand still or go back slightly 
for a period of time, but I would say over a period of time 
since the accident that definitely my condition has improved. 

i Q. Let us do it this way: In December you felt a little 
better than in January? A. I felt at times considerably 
better. 

119 Q. And in January you felt better and had an im¬ 
provement over your condition in December? A. 

Yes, sir. 

i Q. And your improvement has continued through Feb¬ 
ruary and March? A. Yes, sir. 

Q. Up to the present time? A. Yes, sir. 

Q. You made mention of going to Dr. Radice since your 
return to Washington three or four times for treatment. 
A. Yes, sir. 

i Q. Isn’t it a fact that Dr. Radice actually did not give 
you any treatment on any of your visits to his office since 
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your return to Washington, D. C-? A. Dr. Radice has made 
an examination and prescribed a continuance of my treat¬ 
ment while I was here. 

Q. He actually did not administer any treatments? A. 
No. He does not administer the treatments. 

Q. Was any treatment administered to you here in Wash¬ 
ington, since your return to Washington, D. C.? A. I have 
had no physiotherapy treatments since my return. How¬ 
ever, that condition was because his physiotherapy depart¬ 
ment was unable to make appointments for me. 

Q. So you have not had any physiotherapy treatments 
outside of Dr. Radice’s office since your return to 

120 Washington? A. No, sir. 

Q. No treatment whatever since your return! A. 
Only treatments by my infra-red lamp. 

Q. At home! A. Yes, sir. 

Q. But no treatment by any physician? A. No physician. 

Q. Is it correct to say that Dr. Radice actually gave you 
no treatment on any of the occasions he saw you three or 
four times since your return to Washington, but that he 
did see you and examined you? A. That is correct. 

Q. And the purpose of those examinations only was to 
make a report to your attorney, wasn’t it, a more recent re¬ 
port of your condition since your return ? A. That was the 
conversation while I was there, yes. 

Q. And that was to observe your condition and improve¬ 
ment and so on ? A. That is correct. 

Q. Actually you have had no treatment since you came 
back to Washington except what you administered yourself 
at home? A. That is correct. 

Q. What exercise do you do now in the way of 

121 treatment of yourself? A. The exercises which have 
been prescribed have been a matter of head bending 

and head stretching and rolling, are the exercises that I 
take. 

Q. It is a matter of giving the muscles of the neck exer¬ 
cises so as to loosen them up and increase your ability to 
use and turn your head? A. That is correct. 
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Q. You have also been playing the piano f A. I have. 

Q. How long do you practice on the piano when you are 
able, now, each day? A. Well, I started with very limited 
periods of time and have increased it now to where I can 
sit at the keyboard for possibly half an hour or longer. 

Q. Sometimes you practice for as long as an hour? A. 
Not steadily practicing. 

Q. I mean, sitting down and then sort of lapsing back for 
a few minutes and then going back to it? A. That is 
correct. 

Q. Just like all of us did when practicing our piano 
lessons. 

(The witness laughed.) 

Q. Are you married or single? A. I have been married. 
I am single and have been for a number of years. 

122 Q. What was your salary in May when this acci¬ 
dent occurred that you actually received by check 
each payday? What I have in mind is the amount of de¬ 
ductions that were taken out for income taxes. A. After 
deductions for retirement fund and income taxes my net sal¬ 
ary check was $149.99 every two weeks period. 

Q. That included your overtime and with all other addi¬ 
tions to vour salarv check? A. That is correct. 

i * * 

Q. So that was approximately $300 a month? A. Yes, 
sir. 

Q. And that was the net amount you received? A. That 
is correct. 

Q. Do you know how much the retirement deduction is? 
A. I don’t know those figures offhand. I have them avail¬ 
able at home but not here in Washington. 

Q. Is it something around two or three dollars from your 
pay check? A. I think it is considerably much more than 
that. 

Q. How much more; do you know? A. I do not know. 

Q. Now, you have been wearing glasses for a good many 
years? A. I have been wearing glasses for approximately 
15 years. 


73 


123 Q. What is the nature, if any, of the cause for 
which you wear glasses? A. I am near-sighted. 

Q. You are near-sighted? A. Yes. 

Q. Have you had occasion, because of your near-sighted¬ 
ness, to have headaches in the past, prior to this accident? 
A. No, because I wear my glasses constantly. 

Q. If you do not wear them, do you have headaches? A. 
I have not been subject to headaches for—even before I put 
on glasses fifteen years ago. 

Q. You say you have not been subject to headaches? A. 
Yes. 

Q. You have never had headaches before this accident 
happened? A. I have had an occasional headache, yes, but 
not with any regularity or any severity. 

Q. But since this accident there have been occasions when 
you had headaches ? A. Very severe headaches. 

Q. Have they deterred so that you do not have them as 
often as you did? A. I have been having them with more 
intensity the last two months than for the preceding six 
months. 

• ••••••••# 

125 By Mr. Schwartz: 

Q. (After examining papers:) You now feel able to go 
back to work, don’t you? A. I am hoping to be able to 
resume my work by the time Dr. Radice has indicated, by 
May 1 or the 15th of May. 

Q. Don’t you now feel able to go back to work? A. That 
would depend largely upon the duties I would be assigned 
to do, the things that I would have to do. 

Q. You can answer me, now, whether you feel able to go 
back to work. 

(The witness hesitated.) 

Q. I did not hear your answer to my question. A. I beg 
your pardon. 






Q. I did not hear your answer to my last question. 

The Court: Read the question. 

(The last question was read by the reporter.) 

Bv Mr. Schwartz: 

* 

Q. Can you make any better answer as to why you are 
not able to go back to work? A. I think, Mr. Schwartz, 
that answers the question, as to my best ability. 

126 Q. Isn’t it a fact, Mrs. Thomas, that when we took 
your deposition on March 28, on Wednesday, March 

28,1945, at the office of your attorney, Mr. Newmyer— 

Mr. Newmyer (interposing): What page? 

Mr. Schwartz: Page 24. 

Q. You said: “Since the first of the year I have been 
trying to persuade both the doctors and my family that I 
must go back to work. I believe I wrote you a letter to 
that effect before Christmastime, something along that 
line;” (referring to Mr. Newmyer.) A. Well, I have 
wanted to go back to work from the time of the accident, 
Mr. Schwartz. 

Q. I am speaking, now, of your testimony when you said, 
“Since the first of the year I have been trying to persuade 
both the doctors and my family that I must go back to 
work.” Did any doctor tell you that you could not go back 
to work since the first of the year, other than this doctor 
vou mentioned in Seattle? A. Dr. Radice in Washington. 
Q. He told you that ? A. He told me that. 

Q. When did he tell you that you could not go back to 
work since January 1? A. He told me in his office at 16th 
and Eye Streets on or about the 23rd or 24th of 

127 March that I would be able—that considering the im¬ 
provement I had shown I would be able to resume my 

duties in six or eight weeks from that date. 

Q. I wanted to know when, if at all, he told you that you 
could not go back to work since Januarv 1 of this vear. A. 
In March of this year. 
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Q. He told you then you could not go back to work prior 
to that time ? A. That is right. 

Q. You are sure about that? A. Yes, sir. 

Q. That statement was made in his office by him to you? 
A. That statement was made to me and was made in a re¬ 
port over his signature. 

Mr. Schwartz: That is all. 

• ••••••••# 

130 By Mr. Newmyer: 

Q. Have you made any effort to obtain employment be¬ 
ginning in May, since you felt you were able to resume em¬ 
ployment? A. Yes, I have. 

Q. To what extent have you endeavored to make those 
arrangements? A. I have contacted a concern in New York 
for an appointment to meet with the merchandising director 
in San Francisco on or about May 15 to discuss in detail 
the work that is available to me at this time. 

Q. Is that character of w T ork similar to the kind of work 
you have been doing and are experienced in? A. It is sim¬ 
ilar to the work I did prior to my work with the Office of 
Price Administration. 

Q. Will you be paid as much as you were getting in the 
OPA? A. It will be comparable with the salary I have had 
with the Office of Price Administration. 

Q. What will be its nature with respect to whether or 
not you will be required to do much traveling? A. The 
work will be a merchandising and educational type of work. 
I will be required to travel in five western States and work 
with the home economics and merchandising departments of 
the schools and colleges in that area, and also with 

131 the major department store outlets in that area. 

Q. Who was it in Dr. Radice’s office that would 
give you physiotherapy treatments when available? A. 
They were given by Mrs. Webber, and I do not recall the 
other technicians’ names. They are physiotherapists, and 
their department is in the lower floor of the building in 
which Dr. Radice’s offices are located. 
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Q. Mr. Schwartz asked you whether you received any dis¬ 
ability benefits from an accident insurance policy which 
you had. Was that policy taken out and the premiums paid 
by you? A. Yes, it was. 

Q. What is the amount of the disability which you re¬ 
ceive under that policy? A. $25 a week. 

Q. Does the fact that you are receiving $25 a week under 
this policy that you paid for—does that influence you at all 
in vour desire to return to work? 

Mr. Schwartz: Just answer the question yes or no. 

The Court: Yes; answer it yes or no. 

Mr. Newmyer: Will you read the question? 

(The pending question was read by the reporter, as fol¬ 
lows :) 

“Q. Does the fact that you are receiving $25 a week un¬ 
der this policy that you paid for—does that influence 
132 you at all in your desire to return to work?” A. No. 

By Mr. Newmyer: 

Q. The checks which you were receiving from your posi¬ 
tion with the OPA amounted to about $300 a month, and 
you are receiving under your disability policy a total of 
$100 a month? A. Yes, sir. 

Q. Have you any other source of income ? A. I have not. 

• ••••••••• 

135 Mr. Newmyer: Ladies and gentlemen, it is agreed 
that the hospital records from the Emergency Hos¬ 
pital may be admitted in evidence, and I would like at this 
point— 

Mr. Schwartz (interposing): Show me what part of it 
you are going to read. 

Mr. Newmyer: All right. 

• • • • • • • • • • 

140 Louis B. Sims was called as a witness on behalf of 
the plaintiff and, being first duly sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination 
By Mr. Newmyer: 

Q. Officer, will you please state your full name? A. Louis 
B. Sims. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? A. Yes, sir. 

Q. And you were in May, 1944? A. Yes, sir. 

Q. With which office are you officially connected? A. The 
Traffic Division, Accident Unit. 

0, About 1:30 or shortly thereafter on the 22nd of May, 
1944, did you reach the point of a collision at 7th and Penn¬ 
sylvania Avenue between two taxicabs? A. Yes, sir. 

141 Q. Who was with you, if anyone? A. Officer 
Prince. 

Q. When you arrived at 7th and Pennsylvania Avenue 
state what you saw and observed and what you did. A. 
There were two taxicabs there on Pennsylvania Avenue 
headed east and just west of the west curb of 7th Street, 
Northwest. There was one taxicab in front which was a 
privately owned cab and the cab just back of that was a 
Yellow Cab which was hooked up under the rear of the 
front cab. 

Q. Did you make an investigation? A. Yes, sir. 

Q. Just tell us what you did and what you found. 

• ••••••••• 

Q. Did you talk with Mr. Cook, the driver of the Yellow 
Cab? A. Yes, sir, I did. 

142 Q. What did he tell you? A. He told me that he 
was approaching the intersection and that he applied 

his brakes and they did not work, and that he told the lady 
that was in his cab to brace herself; we are going to have 
an accident. My brakes won’t work. 
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Q. Did he say how far back he was when he first realized 
his brakes would not work? A. He indicated back up the 
street a point which was approximately 100 feet from where 
the cars were at that time. 

Q. And that 100 feet was the point back of where the cars 
were when he first learned that his brakes would not hold? 
A. That is right. 

Q. Did you make any examination of the car? A. I had 
the car removed to the inspection station. First I tried the 
brakes myself and there was no action on the foot brake; 
no response when you pushed on the foot pedal, and I tried 
the hand brake—that was the emergency brake, and that 
also came back without any resistance, so I had the car 
towed to the inspection station, and it was inspected in the 
Southwest Inspection Station. 

Q. So that neither the foot brakes nor the hand brakes 
were in condition to work? A. Yes, that is right. 

Q. Was Mr. Cook there when you made that examina¬ 
tion? A. You mean at the inspection station? 

143 Q. No; at the scene of the accident? A. Yes, sir, 
he was there. 

Q. Then, wffiat did he do? Did he go to the brake in¬ 
spector’s office with you? A. Yes, sir. He vrent to the in¬ 
spection station with me. 

Q. Before we come to that point, when you reached the 
scene did you see the lady in the Yellow Cab? A. No, sir, 
I did not. 

Q. Do you know w’here she was at the time you got there ? 
A. Mr. Cook told me she had left her name with him and 
that she had gone on. 

Q. Did you learn where she had gone? A. No, sir. 

Q. Or how she had been taken? A. No, sir. Mr. Cook 
told me something about where he had picked her up and 
where he was taking her to, but I don’t recall what that con¬ 
versation was. 

Q. When you got to the scene of the accident and these 
cars were hooked together, the lady had been already re- 
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moved? A. The lady that was riding in the Yellow Cab, 
as I understand it, was the one that was not injured. I 
understood you were asking me about the lady riding in 
the Yellow Cab. 

Q. Was she there t A. No, sir, she was not there. 

Q. With respect to the cab Smith was driving, the 

144 cab that was struck, the front cab; did you see the 
lady who was in that cab? A. No, sir, I didn’t see 

her there. 

Q. Do you know whether she was still at the scene when 
you got there or not? A. She had already been removed to 
Emergency Hospital in a scout car from No. 12. 

Q. Who went to the brake inspector’s office with you? A. 
Mr. Cook went down with me. 

Q. Was he present when the brake tests were made? A. 
Yes, sir. 

Q. Did you see them made? A. Well, I was standing 
over in the hall in the inspection station there. 

Q. What did you see with respect to the foot brake and 
the defect, if any, in the apparatus? A. Well, on the left 
front wheel there is a flexible fluid line cable that comes 
from that part of the brake assembly to the front wheel, 
and there was a worn place on that side of that rubber 
fabric hose, and also there was a broken place there and a 
worn place that let the fluid out of the line. 

Q. That is, a worn place was in the hose itself? A. Yes, 
sir. The hose conies through under the windshield to the 
fender, and drops down between the fender—between the 
motor and the left wheel and is attached to the brake 

145 drum and is so arranged that it works back and 
forth and up and down on the spring. 

Q. So that hose could be observed by raising the hood 
and looking under the fender? A. Looking under, yes, sir. 

Q. Was there enough view of the hose to see that worn 
condition if anyone had looked at it? A. It is something 
you do not easily see unless you are especially looking for it. 
Q. Well, if you w T ere adjusting the foot brakes and looked 
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under the fender vou could see where that hose was worn, 
couldn’t you? A. I am not positive of that, because I have 
not had occasion to do that to see whether I could or not. 

Q. Where did you say that it was worn? A. The inspec¬ 
tion man called my attention to it. 

Q. Where was the hose at that time? Was it on the car? 
A. It was on the car, yes, sir. 

Q. It was under the fender? A. That is right. 

Q. On the underneath side of the fender? A. Yes. 

Q. Does the emergency brake operate on the same mecha¬ 
nism that the foot brakes operate on? A. No, sir. That 
is separate from the foot brake. 

146 Q. The foot brake you have described. Now, tell 
us about the emergency brake, if you pulled that up? 

A. It didn’t hold. 

Q. It did not effectively check the progress of the car? 
A. That is right. 

Q. Did the inspector there note what the reason was, the 
defect in the hand brake and the emergency brake? A. Yes, 
sir. 

Q. What was that? A. I have a copy of the card he made 
for the inspection. Would you like to have that? (Pro¬ 
ducing papers:) It is somewhere in there. I think you will 
find it in there. There it is next to the bottom (indicating). 

Q. This is the card that was furnished to you by the brake 
inspector? A. Yes, sir. 

Q. And it is a part of the official records you have kept? 
A. Whenever a policeman sends a car in for inspection they 
make us a separate card, identical with the one they keep 
with their records. 

147 Q. It says here the auxiliary brake and hand 
brake. A. Yes, sir. 

Q. Does this indicate that was defective? A. Yes. That 
indicates that it needs repairing. 

Q. With respect to the foot brake, what does it indicate 
with respect to the condition of the foot brake? A. Left 
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hose broken, right front worn. That is what he put on 
there. 

Q. Were there any skid marks at the scene? A. No, sir. 

Q. This was a clear day and the streets were dry? A. 
Yes, sir. 

Cross Examination 
By Mr. Schwartz: 

Q. Officer Sims, these two cars were both taxicabs and, 
as I understand your testimony, they were facing east on 
Pennsylvania Avenue? A. Yes, sir. 

Q. Approaching 7 Street? A. Yes, sir. 

Q. In other words, they had not yet reached 7th Street, 
but the collision occurred at some point west of 7th 
148 Street on Pennsylvania Avenue between 7th and 8th? 
A. Yes, sir. 

Q. Do you recall in what lane of traffic these cars were 
sitting; whether it was the curb lane or not? A. I am not 
positive, but I think it was next to the curb lane. 

Q. Did you notice anything about the position of the No. 
1 car—not the No. 1 car but the No. 2 car; that is, as to 
whether or not it was properly stopped waiting for the 
traffic light, in the proper position on the street? A. You 
mean the cab that first approached the intersection? 

Q. Y"es. Had it stopped at the proper point back of the 
stop line for traffic; do you recall about that? A. Well, at 
the time I saw it, it was beyond that line. 

Q. It might have been pushed a little? A. The cross¬ 
walk line there is about 60 feet back from that west curb, 
but it was over beyond that. 

Q. I am speaking of the line that runs about 60 feet back 
of the west curb; and was the front end of that car at or 
near that point when you got there ? A. From the dirt on 
the street, it indicated that it had been in the proper posi¬ 
tion at the time the collision occurred. 
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Q. So that the front end of No. 1 taxicab, which was the 
taxicab in which this lady was a passenger, the plain- 

149 tiff, was in the position it was stopped west of 7th 
Street, but as far as you can recall in the lane of 

traffic next to the righthand curb? A. Yes, sir. 

Q. On Pennsylvania Avenue facing east, and the front 
of that taxicab was at a point at or near the stop line for 
vehicles stopping for the traffic light at 7th Street? A. It 
would be close to it, yes, sir. 

Q. And the taxicab of the Yellow Cab Company—this is 
the Yellow Cab (indicating). A. Yes, sir. 

Q. When you got up there it was in the same position, 
from what you could tell, as when the crash occurred? A. 
Yes, sir. 

Q. It was in a position almost directly behind the first 
cab ? A. As I recall it, it was, yes, sir. 

Q. Did you make any measurements that day? A. I did 
not. 

Q. You asked the driver at what point he had applied his 
brakes and discovered that his brakes would not hold, didn’t 
vou? A. Yes, sir. 

Q. He told you, did he not, that his brakes had been all 
right, and when he applied them they just gave away 

150 and did not function; did be tell you that? A. I 
asked him if he had had any trouble with his brakes 

that morning and he said he did not. 

Q. He did not? A. He said that was the first time they 
had failed on him. 

Q. You asked him where he was when he first applied his 
brakes and discovered that they would not hold? A. Yes, 
sir. 

Q. Did he indicate some point to you? A. He did. 

Q. Did he say that point was just after you round the— 
where the curb line runs out from that little street that 
intersects Pennsylvania Avenue? A. He didn’t say any¬ 
thing like that, no, sir. He just indicated the place on the 
street. 
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Q. I want to know whether the place he indicated on the 
street where he was when he applied his brakes, was at a 
point opposite where the curb line runs out and straightened 
out and continues on toward 7th Street on the south side of 
the street. I don’t know whether I make myself clear or 
not. A. There is another street that intersects Pennsyl¬ 
vania Avenue there by the—on the south side. 
**•*•••••# 

151 Q. Did he point out to you or indicate approxi¬ 
mately where his car was, a point at approximately 

where this curb line bends and straightens out in an east¬ 
erly direction as it travels on Pennsylvania Avenue? A. If 
you mean where it comes into a straight line, no, sir. It 
was just beyond that. 

Q. That is what I mean; just beyond where it goes from 
a straight line and bends off ? A. There are a couple of 
lamp poles, and he indicated between those two lights. 

Q. There is a lamp post in here and up in here, 

152 somewhere (indicating) ? A. And then there is an¬ 
other up this way (indicating). 

Q. Up in here or beyond that? A. No, sir; beyond that. 

Q. Was it at or about that point? A. It would be in that 
vicinity. 

Q. That is your recollection? A. Yes, sir. 

Q. You made no measurements? A. No, sir. 

Q. Did you testify as to the distance back—you said 100 
feet was the point that he indicated? A. Yes, 100 feet. 

Q. It was at about a point 100 feet west of the curb line 
of 7th Street, I think you said ? A. No, sir. It would be 
farther than that. You see, they were still back of 7th 
Street at the time I got there when the cars came together. 
That 100 feet was back of where the cars were when I <rot 
there. 

Q. Now, didn’t he tell you—(examining transcript) 

Mr. Newmyer: What page? 

Mr. Schwartz: Page 4 in the Corporation Counsel 
record. 
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Q. Didn’t he tell you that the place where he pulled his 
brakes on was at the bulge of that curb line? A. Xo. He 
didn’t tell me at any specific place. 

153 Q. Didn’t he point out the spot to you which was 
at the bulge of the curb line? A. It depends on 

where vou call the bulge. 

Q. Are you familiar with these curb lines? A. I am not 
too familiar with them, no, sir. 

Q. Do you remember appearing at the Corporation Coun¬ 
sel’s office on August 1, 1944? A. Yes, sir. 

Q. And didn’t you say this: 

“The driver of the back taxicab”—that would be the 
driver of the Y'ellow Cab—“told me he was coming on down 
the street and applied his brake, and it didn’t hold. He 
had indicated to me how far back it was that he applied 
the brake and that at this bulge in the street it didn’t hold.” 

Didn’t vou sav that? A. I sav, he indicated back of me. 

Q. Didn’t he indicate at the bulge of the curb line in the 

street? A. The reason I can’t sav is I don’t understand 

•» 

what you mean by the bulge. As I recall it, there is a long 
gradual line there. I mean, there is no specific hump that 
comes out that vou could actuallv call a bulge. 

Q. Doesn’t it come out like this, with a bulge right in 
there (illustrating) ? A. Very similar to it, yes, sir. 

154 Q. Is that the point at which he said he applied the 
brakes, at the bulge? A. May I put something else 

on there to help me line up with what you have there? 

Q. TVhat I am trying to get you to do is to point out, 
please, where he indicated with reference to this bulge. A. 
There is a street lamp approximately here and in here, and 
there is a place near this that would be about midway be¬ 
tween those points (indicating). 

Q. Let me read you this and ask you if this refreshes 
your recollection: 

“The driver of the back taxicab told me he was coming 
on down the street and applied his brake, and it didn’t hold. 
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He had indicated to me how far back it was that he applied 
the brake and that at this bulge in the street it didn ’t hold. ’ ’ 

Just what did you mean by that, unless it was the point 
where he first applied his brake was at the bulge in the 
street? A. The only difference is you getting it applied in 
a different place than I had in mind where the bulge was, 
but it was approximately right in that vicinity. 

Q. I understand you actually made no measurements? 

The Court: He has testified he made no measurements. 
• #•••••*•• 

155 Q. When you said about 100 feet you are just testi¬ 
fying in the wav of an estimate? A. Yes, sir. 

Q. How far back is that stop line from the west curb of 
7th Street; do you know? A. It is approximately 50 or 60 
feet. 

Q. The stop line is back about 50 or 60 feet; is that right, 
there? A. Yes, sir. 

Q. The first cab was stopped in here, somewhere along in 
there, and the second cab somewhere like that (illustrat¬ 
ing) ; is that right? A. To the best of my recollection, but 
I am not positive whether against the curb or out from 
the curb. 

Q. You don’t know whether it was close to the curb or 
awav from the curb? 

The Court: That is not drawn to scale. 

Mr. Schwartz: No, it is not. I am only asking him to 
indicate it the best he could there. 

The Court: Very well. 

By Mr. Schwartz: 

Q. Do you know how long this taxicab is? A. Approxi¬ 
mately fifteen and one-half feet. 

Q. The average small passenger vehicle is about 

156 fifteen and one-half feet? A. Yes, sir. 

Q. And that would mean that the two cars came to¬ 
gether—well, this car would have to be back here about 50 
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to 75 feet (indicating). A. You mean at the time they 
came together or at the time I saw them? 

Q. At the time they came together, or where the back 
end of this first taxicab was? A. Well, at the time I saw 
them the back end of the first taxicab would be beyond that 
white line. 

Q. How far had it been pushed; a foot? A. About the 
length of a taxicab. 

Q. Do you remember testifying as to how far back this 
bulge is from the west curb line of 7th Street? A. Xo, sir, 
I don’t. 

Q. Do you know what the fact of the matter is, as to how 
far back that is? A. No, sir. It would be around 100 feet 
plus about 40. 

Q. Didn’t you testify that the total distance from this 
curb line on 7th Street to this bulge is 125 feet ? A. I don’t 
recall, no, sir. 

Q. You don’t remember that? A. I don’t remember that, 
no, sir. 

Q. Would it be approximately that distance from 
157 your present recollection? A. I think it would be a 
little more than that. 

Q. A little more than that? A. I think a hundred plus 
forty. 

Q. All right, 140 feet. Having in mind the distance here 
and the position of the cars, what is your estimate now 
as to the distance back from that bulge in the curb line 
to the rear of the—the front of the Yellow Cab? Was 
it closer to 50 feet? A. 100 feet. 

Q. Isn’t that distance closer to 50 feet? A. No, sir. 

Q. That is, 50 or 60 feet? A. In the first place, I am tes¬ 
tifying from where the cars were stopped, and that is be¬ 
yond the white line and you have them this side of the 
white line. 

Q. That is where you said it was stopped—from where 
it was pushed. A That is right, but I didn’t see it before 
it was pushed. 
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Q. I understand, but you say from the material on the 
ground that the point of impact is about where I have in¬ 
dicated here? A. That is right. 

Q. Having in mind the point of impact, as you have in¬ 
dicated, that would be a distance of 50 or 60 feet 

158 back from 7th Street. A. That is right. 

Q. If the total distance of this is 140 feet, how 
many feet would it be from that point (indicating)? A. 
From what point? I am confused because I am estimating 
distances, and if you take one distance and then another 
and another, and I can’t follow you. 

Q. Let me see if I can make it clear. From this point 
to this point (indicating) is 60 or 75 feet? A. I testified 
50 or 60 feet from the white line. 

Q. The stop line; and 15 feet is the length of one car. 
That would be the car in which Mrs. Thomas was riding; 
so that would be from 65 to 75 feet, wouldn’t it? A. That 
would be right. 

Q. 65 to 75 feet, I mean to this point (indicating). A. That 
is right. 

Q. Then you estimate that to this point from here (indi¬ 
cating) is 140 feet, and how far back would that taxicab 
be from where this car was sitting when he applied his 
brakes? A. It would be 15 feet from 100 feet. 

Q. 50 in here and 25 in here; about 65 feet—between 50 
and 65 feet, wouldn’t it? A. That is where you indicated 
the bulge is. 

Q. What is that? A. I still don’t follow you. Can I 
get a little closer up to you? 

159 Q. Yes. Now, you have testified that from the 
bulge, which you say is about the point indicated, to 

the curb line of 7th Street is 140 feet in your judgment? A. 
Approximately, yes. 

Q. 50 or 60 feet of that is from the curb line to the stop 
line; right? A. Yes, sir.. 

Q. 15 feet of that is the point where the front end of the 
Yellow Cab was to the back end of the other cab when they 
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came together, judging from the debris on the street? A. 
That is right. 

Q. So you get this point 65 to 75 feet back from here (in¬ 
dicating) ? A. Yes. 

Q. Or a total of 140 feet. Do you follow me? A. I fol¬ 
low you, yes, sir. 

Q. That would mean that the difference which would be 
35 from 65—would be from 65 to 75 feet, and that would be 
the distance from here to here (indicating), is that right? 
I mean, from here to here (indicating). A. That is approx¬ 
imate. My approximation to here would be 100 feet from 
what he said, and 15 feet back from that would be 15 from 
100. 

Q. So you think about 65 to 75 feet would be the 

160 distance back from this point to the bulge; is that 
correct—from this point here to the bulge (indicat¬ 
ing) A. What is 15 from 100? 

Q. S5. A. Well, it would run around 75 feet, then. 

Q. 75 to 80 feet? A. Yes, sir. 

Q. That would mean the distance here would be greater 
than 140 feet; is that right? A. Approximately. I could 
be 10 or 15 feet off from here to here (indicating). 

Q. It would depend on whether it is 140 or 150 feet? A. 
Yes, sir. 

Q. In any event it would not be as much as 100 feet, as 
you first indicated? A. My indication was from the stop 
position. 

Q. From the stop position of the first car? A. Well, at a 
point between the two; between the front of this one and 
the back of that one (indicating). 

Q. All right. Now, this flexible fluid line cable which 
you said was broken and worn: You mean after the colli¬ 
sion when you got there you observed that cable when it 
got to the inspection center and found it was broken? A. 
Yes, sir. 

Q. What do you mean by being worn ? Do you mean 

161 that there was some frayed edges where it was 
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broken? A. No, sir. This hose has a fabricated out¬ 
side cover. 

Q. It is fabricated? A. It has a fabricated outside cover, 
as I recall, and was kind of rough cloth, and there was a 
smooth wear there, not a rubbed one, and I think the edges 
were from the break at that worn spot. 

Q. You mean it w r as smooth instead of rough? A. At the 
time I saw it it had both and it was worn smooth but the 
break was the rough part. 

Q. l T ou think the material was fabricated? A. I think 
it is a combination of fabric and rubber. 

Q. It is some sort of a fabricated rubber, isn’t it? A. 
Yes, sir. 

Q. It looks like a rubber hose, doesn’t it? A. It has the 
appearance of that, yes, sir. 

Q. About how long is it? A. 1 don’t remember exactly 
the length. 

Q. Have you any idea? A. Somewhere between 8 inches 
and a foot. 

Q. Between 8 inches and a foot long ? A. Yes, sir. 

Q. Had you ever seen one before? A. Yes, I have seen 
them. 

Q. Did you ever have one break? A. No, sir. 

162 Q. Did you say that ran into the fender? A. it is 
some place in the fender or the drum that they go 
through. It goes underneath the fender and it has a hole 
that it runs through. 

Q. Isn’t it immediately alongside the wheel and doesn’t 
this rubber hose, which is about a foot long, extend from 
the wheel to a copper tubing which is alongside the fender, 
and actually doesn’t it go into the fender, the hose part? 
A. As I recall it, there is a hole through the fender. 

Q. Does the hose go through that fender or the copper 
tubing? A. My recollection is the hose went through it. 

Q. That is your recollection about it? A. I am not posi¬ 
tive. 





90 


Q. If the hose goes through it, then you can lift the hood 
of the car and see the hose cable? A. No, sir. It would 
not be that high up. It was farther down than that. 

Q. Do you know what happens when they break? A. You 
lose all of the pressure in the brake system and you do not 
get any connection with the drums. 

Q. Is there a complete failure of your foot brakes the 
moment that breaks ? A. The fluid comes out through there 
instead of exerting pressure on the brake drum. 

163 Q. Did you find any fluid on the ground? A. No, I 
didn’t. 

Q. Did you look for it? A. I looked back around there, 
and there was a little grease or marks on there, but I 
couldn’t sav whether it was fluid marks or grease or what 
was there. 

Q. Did you know what was wrong with the auxiliary 
brake? A. No, sir, I didn’t. 

Q. All you know is that it was defective, but just what the 
nature of the defect was, you don’t know? A. Other than I 
pulled the brake back and there was no feeling of pressure 
that would hold the wheels. 

Q. In making a brake test there is a certain requisite 
holding which is required to pass inspection? A. Yes, sir. 

Q. If it falls short of that it would be classified defective, 
although it might not be completely defective; is that so? 
A. That is right. 

164 By Mr. Schwartz: 

Q. Did you get under the car to inspect this brake hose.' 
A. No, sir. 

Q. One has to get under the car to inspect it, doesn't he? 
A. No, sir. 

Q. You can inspect it without getting under the front? 
A. If the front is jacked up and the wheels pulled to 

165 the side. 

Q. If the car is jacked up, the front of the car? A. 
Yes, sir; you can look in between the front wheel and the 
frame. 
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Q. You have to either jack up the car or you get under it. 
When a car is perfectly level on the ground with the wheels 
on the ground, can one see the brake hose? A. You could 
see the hose even if it was not jacked up, without crawling 
under. You could get down on your knees. 

Q. Get down on your knees and lay your head on the 
ground, and you could see it? A. You don’t have to get 
your head quite down that low. 

Q. Do you know where it joins the wheel ? A. 1 am not 
positive about that, but it comes into the top of a round 
disc part that the brakes are in. I don’t know what they 
call it. 

Q. If this is the fender of the car and this your wheel, 
looking at it from the side (illustrating), do you know at 
what point the brake hose comes in? A. When I looked in 
there he called my attention to the hose. I looked at the 
hose and, to the best of my recollection—I am not positive, 
but if this is the wheel, on the inside of the wheel, you have 
a hub concern and around this is the brake drum and about 
in this position on the back side coming in from there, 

166 there would be the connection for your hose line (in¬ 
dicating). 

Q. This brake connection, about which you speak—this 
hose which you say would come in that position is on the 
other side of the wheel, inside of the wheel? A. The inside 
of the wheel, yes, sir. 

Q. Can you see that from any position on the outside? 
A. If you cut your wheels sharp in this direction (indicat¬ 
ing), and get down under this bulge of the fender, here, and 
look back in there, it will be up in here (indicating). 

Q. You can do that without lifting the car? A. Yes. 

• ••••••••« 

167 Redirect Examination 

By Mr. Newmyer: 

Q. • • # When you tested the emergency or hand brake it 
did not have any pressure at all? A. No, sir. It would 
come back without feeling any resistance to it. 
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Q. Yes. A. Ordinarily you go back about two notches 
and you feel resistance. 

Q. But when you pulled this all the way back you did not 
feel any resistance? A. No. 

Q. The driver of the Yellow Cab pointed out to you where, 
approximately, his cab was 'when he applied his foot brake 
and realized he w*as not going to be able to stop his cab with 
the foot brake? A. Yes, sir. 

Q. And that point, in relation to the Archives Building, 
was the distance you say, about 100 feet back of where 
either cab was sitting at the time you first applied the 
16S brakes? A. You mean where the two were together 
when I saw them ? 

Q. Yes, sir. A. Yes, sir. 

Q. Now, did the driver of the Yellow Cab tell you that 
when he pointed that out to you—did he state he had plenty 
of distance in which to stop before he had the accident if 
his brakes had worked? A. He said, “I could have stopped, 
but my brakes failed,” and he said, “I turned around and 
told the lady back of me to brace herself because we are 
going to have an accident.” 

Recross Examination 
By Mr. Sclrwartz: 

Q. The auxiliary brake or the hand brake you said failed, 
too, and you could pull it back more than a couple of inches. 
Do you know to what extent it did hold the car? A. No, 
sir. I never tried the car in motion. 

Q. The test of it was, of course, made after it was in¬ 
volved in a collision? A. At the time I was in there, yes, 

sir. « 

*«•••••**• 

Redirect Examination 
By Mr. Newmyer: 

Q. What was the damage to the front of the Yellow 
169 Cab, if any? A. The front grill, left headlight and 
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both front fenders. The front end of the Yellow Cab 
had gone under the real bumper of the cab in front of it. 

Q. And it damaged the front grill and lights, the front 
headlights ? A. Yes, sir. 

Q. What was the damage to the cab that was struck? A. 
The trunk was bent and the guard that comes under the rear 
bumper there, the splash guard, I think they call it. 

Q. Was bent in? A. Pushed in. The damage was not so 
great to the cab in front. There was more damage to the 
one in the rear. 

• •••*••**• 

174 Sammie Smith 

• • . # • # • • # # • 

Direct Examination 
By Mr. Newmyer: 

• *••**•#*• 

Q. Were you driving a cab on May 22, 1944, that was 
struck from the rear by a Yellow Cab at 7th and Pennsyl¬ 
vania Avenue? A. Yes, sir. 

Q. Did you have as a passenger in your cab this lady who 
sits here (indicating)? A. Yes, I did. 

175 Q. Do you recall where it was you took her on as a 
passenger? A. Yes, sir; at 14th and G Streets. 

Q. At 14th and G? A. Yes. 

Q. About what time was it, if you recall? A. I don’t 
know exactly. It was around one, or something like that. 

Q. Did you have any other passengers or persons in your 
cab except you and Mrs. Thomas? A. No; just the two of 
us. 

Q. Where w T as she sitting? A. She was sitting in the rear 
seat on the right-hand side. 

Q. You were in the front seat driving? A. That is right. 
Q. Where were you taking her at the time? A. To the 
OPA at 3rd and D Streets, Southwest. 

Q. What kind of a day was it? Was it a dry day? A. 
Yes, sir, dry, sun shining, beautiful day. 
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Q. When you reached the stopping point on Pennsyl¬ 
vania Avenue going east at 7th Street, did you proceed or 
did you stop ? A. I stopped. 

Q. What was the occasion for your stopping? A. 

176 For the red light. 

Q. When you stopped were you at a standstill ? A. 
Yes, sir, I was. 

Q. How long do you recollect your cab was at a standstill 
for the red light before the collision occurred? A. To the 
best of my knowledge about nine or ten seconds. 

Q. Did you have any warning of the collision before it 
actually took place? A. No, I didn’t. 

Q. What was the force of the collision? A. Well, I was 
sitting there waiting for the light before the accident and 
something hit me in the back and knocked mv car about the 
length of a car. 

The Court: Can the jurors hear the witness? 

(The jury answered in the negative.) 

A. I was sitting there and he struck me and knocked me 
about the length of a car, and before I said anything to Miss 
Thomas I got out of the cab and went back to the Yellow 
Cab and asked the driver what was the matter and he said 
his brakes failed, so then I went back to my cab and Miss 
Thomas seemed to be in very much pain and I asked her if 
she was hurt and she said she were. I called the police—I 
was fixing to call the police and the driver of the Yellow 
Cab said there was no need to immediately, and said we 
could settle right there 'with the insurance, and I said, 

177 “That is all right, but I have to.” So I went and 
called the police. And I come back to the cab and he 

was talking to me, and he told me that morning that the 
cab—that he noticed some leakage from the front wheels 
and thought it was gas. I told him gas wouldn’t be leaking 
around the wheel. I said fluid would be leaking out of the 
drums. 

That was the onliest conversation we had. 
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179 By Mr. Newmyer: 

Q. Wliat did you do then, after that? A. I ran across the 
street to call the police and I came back and I didn’t say 
anything until the police came. When they came they took 
Mrs. Thomas to the hospital, and after they came back his 
car was hooked in the rear of mine, so we lifted it up and got 
it loose. That is about all. 

Q. You didn’t go down to the brake inspector’s office? 
A. No, I didn’t. 

Q. When the collision occurred could you see what hap¬ 
pened to your passenger, Mrs. Thomas? A. No. The only 
thing I saw, she bounced up against the rear of my front 
seat and back, and that is all I seen. 

Mr. Newmyer: You may examine. 

Cross Examination 
By Mr. Schwartz: 

Q. Mr. Smith, when you came to a stop with your taxi¬ 
cab for the red traffic light at 7th Street, what lane of traf¬ 
fic were you in with reference to the right-hand or south 
curb? A. I was in the right-hand lane next to the curb, 
south. 

Q. With reference to the stop line on Pennsylvania Ave¬ 
nue west of 7th Street, where did you bring your taxi- 

180 cab to a stop, if you know? A. I stopped right at the 
crossing there, the stop line. 

Q. Right at the stop line? A. Yes, sir. 

Q. That stop line is a line that runs from the curb to a 
point across the south half of Pennsylvania Avenue even 
with the east end of the street car loading platform? A. 
The east? 

Q. Yes. A. Yes, it does. 

Q. That would be the far end in the direction you were 
going? A. No; in the same direction I was going. 

Q. That would be the east end? A. Yes. 

Q. The front of your car was at that stop line? A. That 
is right. 
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g. About how many feet do you think your car was 
pushed ? A. About the length of a car. About six feet, 1 
think. 

Q. Do you know the length of a car? A. No, I don’t, ex¬ 
actly. 

Q. How tall are you ? A. About six feet two inches. 

Q. You are a rather tall man? A. Yes. 

Q. So you estimate the distance your car was 

181 pushed was about the distance equal to the top of 
your head, approximately? A. I would say it was 

approximately the length of a car. 

Q. The length of a car? A. Yes. 

Q. Do you know that a car is approximately fifteen and a 
half feet or sixteen feet long? A. I don’t know that. I don’t 
know about the length of a car, but I know the length of a 
car when I see it. 

Q. I believe you said the accident occurred about one 
o’clock. Wasn’t it closer to 1:30? A. I don’t know exactly 
what time. I say around one. 

Q. It could have been 1:30? A. It could have been. I 
don’t know the exact time. 

Q. You were not hurt in any way? A. No, I was not hurt. 
Q. Did Mrs. Thomas say then that she had been injured? 
A. No, she didn’t. 

Mr. Schwartz: That is all. 

Redirect Examination 

By Mr. Newmyer: 

Q. Was the roadway, the surface of the Avenue at that 
point level; isn't it level? A. Yes, it is. 

Q. When you stopped before the crash occurred did 

182 you have your brake on; do you recall? A. You mean 
after I stopped? 

Q. Yes; while you were standing there before the acci¬ 
dent? A. While I was standing there I had the car in gear 
with the clutch in. After I got up there and stopped, I 
pushed my clutch in. 
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Alfonso Drakeford 

• ••**•***• 

Direct Examination 
By Mr. Newmyer: 

(^). Will you please state your full name: A. Alfonso 
Drakeford. 

183 Q. Where do you live? A. 6U4 23rd Street, North¬ 
west. 

Q. How do you spell your last name? A. D-r-a-k-e- 
f-o-r-d. 

Q. What is your occupation? A. Tailor and presser. 

Q. By whom are you employed now? A. I am employed 
now by the Young Men’s Shop at 1319 F Street, Northwest. 

Q. On the 22nd of May, 1944, did you witness an accident 
that occurred in a collision between two taxicabs on Penn¬ 
sylvania Avenue near 7th? A. Yes, sir. 

Q. Where were you at the time? A. 1 was standing on 
the corner of 7th and Pennsylvania Avenue. 

Q. On which of the corners were you standing? A. I was 
standing on the north corner facing west. 

Q. On which side of 7th Street were you standing, the side 
nearest the Capitol or the side nearest the White House? 

A. Nearest the White House. 

Q. What was the occasion for your being there, if any? 

A. I had been to lunch and was going back to work. 

Q. Where were you working at that time? A. I was 
working at Saltz Brothers at 1341 F Street, Northwest. 

Q. About what time of day was this accident, if 

184 you recall? A. Well, it was around about lunch time. 

I guess it was around, something after 1, 1 and 2. T 

really don’t know the exact time. 

Q. What kind of a day was it? A. What kind of a day ♦ 
-was it? * 

Q. Yes; was it a clear day or dry? A. Yes, a clear day. 

Q. Just tell the Court and jury as you -were standing 
there what, if anything, you saw with reference to this acci- 
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dent; how it happened, if you saw it ? A. Well, I was stand¬ 
ing waiting for the light to change and all of a sudden I 
saw this cab that was going east on Pennsylvania Avenue. 
I were looking west, and he drove down and seemed like he 
stopped not in one lane but got out of* another one and went 
to the right. He was bearing to the right all the time. Then 
I realized there was going to be an impact. Then, after the 
light changed, I crossed the street, went over there to the 
taxicab, first to see if there was anyone hurt, and then 1 
talked with the driver of the Yellow Cab. I think his name 
was Cook. I don’t know for sure his first name, and he was 
by the side of the car. You see, he had got out, and I said 
to him— 

# ' • • • * # • * * * 

185 Q. No. I am now asking vjhat the driver said to 
you. Don’t say what you said to the driver, but tell 

us what the driver said to you. A. He said to me, he said— 
he says to me that, “I am glad it didn’t happen on a hill 
because I might have killed myself or even have a worse 
accident.” 

Q. Did he say anything further with respect to how the 
accident happened; what caused it? A. Well, yes, he did 
say that he tried his brakes but they didn’t catch. 

Q. Now, when you went over there did you see anyone in 
the Yellow Cab? A. Just as I got there, why, there was a 
lady—she got out of the cab. 

Q. Do you know what became of her; where she 

186 went? A. She disappeared. 

Q. Did you see anyone in the cab that was ahead of 
Yellow Cab that was struck? A. Yes, I did. 

Q. Was she in her cab when you saw her? A. Yes, she 
were. 

Q. Do you know who that was? A. Yes, I do. 

Q. Do you see her here? A. Yes. 

Q. This lady sitting here at this table (indicating)? A. 
Yes. 




99 


Q. What did you observe with respect to her at that time ? 
A. Well, 1 asked her was she hurt, like that, and she said 
that she were, and that is the onlv thine: that I recall at that 
time. Then, I went back and forth, something like that 
trying to assist and do whatever I could, as much as I could. 

Q. Now, when you saw this Yellow Cab before it actually 
struck the other cab, was the other cab standing still at the 
time it was hit ? A. Yes, it was. 

Q. When you saw the Yellow Cab moving, how fast was 
it moving? A. Well, it was around, between 25 and maybe 
30 miles an hour was the speed. 

1ST Q. Did you know any of the parties involved in the 
collision? A. No. 

Q. Did you give your name at the time to the people who 
were involved? A. Yes, I did. 
*#•*##*#*** 

215 Mr. Newmyer: If Your Honor please, I would like 
to offer now the deposition of Dr. J. J. Radice. 

The Court: Very well. 

Mr. Newmyer: Ladies and gentlemen of the jury. Dr. 
Radice, who was one of the doc-tors attending this lady, was 
required to be out of Washington this week and, therefore, 
on last Thursday prior to his departure liis testimony was 
taken in the presence of counsel for all parties before a 
Notary and court reporter, and it is to be read to you now 
the same as if the doctor were here in person and gave the 
same answers to the same questions, personally. 
##*###♦♦** 

11 Thursday, April 5, 1945. 

Deposition of Dr. Julius John Radice, taken on behalf of 
the plaintiff, pursuant to oral stipulation between counsel 
as to time and place, at the offices of Alvin L. Newmyer, 
Esq., Rust Building, beginning at 10:45 o’clock A. M. 

• **#*#*•** 
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12 Direct Examination 

Bv Mr. Newmyer: 

Q. Doctor, your full name is Julius John Kadice? A. 
That is right. 

Q. You are a practicing physician and surgeon in the 
District of Columbia? A. That is right; orthopedic sur¬ 
geon. 

#♦*•••••** 

Q. You are associated in offices at 901 Sixteenth Street, 
Northwest, with Doctors G. \V. Leadbetter, F. M. Hand, 
J. E. Handy, yourself, and Doctor Allen S. Lloyd? 

13 A. That is right. 

#*»*••••** 

Q. Doctor, on May 22, 1944, were you called to attend 
Mrs. Elizabeth Thomas at the Emergency Hospital? A. 
That is right. 

Q. Will you tell us where you saw her at that time, and 
what her appearance and condition were? A. When 

14 I first saw her she was in a bed in Emergency Hospi¬ 
tal complaining of pain in the neck region and num¬ 
erous body pains and contusions. 

Q. Tell us what examination and treatment you gave, and 
what you found her condition to be? A. Because of the 
acute pain in the neck, we had X-rays which revealed a frac¬ 
ture of the second cervical vertebra and a rotation disloca¬ 
tion of the same vertebra. She was put in head traction— 
that is a traction that pulls on the chin, with weights over 
the head of the bed—which was maintained. 

The second X-ray, on June 1, 1944, showed that the rota¬ 
tion dislocation had been corrected, and also an indication 
that there was some bone healing at the fracture site. She 
off and on had the head traction, which was replaced on 
several occasions when it was found that she was unable to 
stand the pain without a traction. 






101 


She was discharged from the hospital on June 30th, and 
at that she was wearing a collar, leather and metal collar, 
around her neck for support. 

Q. Was the use of that collar prescribed by you? A. Yes. 

Q. What was the purpose of that collar ? A. To support 
the head and neck, and to immobilize some of the motions 
of the neck that caused the pain. 

Q. After she left the hospital, did you see her for 

15 for any length of time? A. Yes, she received physio¬ 
therapy treatments, heat and massage, and mild 

stretching with her face, and I saw her on several occasions 
during that interval. She subsequently left for the Pacific 
Coast, and she was under continued treatment out there. 

Q. She continued the treatment with you until she went 
to the Pacific Coast? A. Yes. 

Q. Then, when she returned to Washington, within the 
past month, for this trial, did you see and examine her 
again? A. I did. 

Q. When was that examination made? A. On March 16, 
1945. 

Q. At the time she left Washington to go to the Pacific 
Coast, had her condition been cured or not? A. No. It had 
been definitely improved, but not cured. 

Q. When she came back and you examined her this past 
month, will you tell us what you found her condition to be 
then? A. On March 16th, when I examined her, she was 
further improved over the time she left our care. At that 
time the motions in the neck were fairly well done, especi¬ 
ally forward and backward bending. The lateral bending 
was limited, especial to the right, which was limited to a 45 
degree angle. It could be forced beyond that, but it was 
very painful. 

16 Q. By lateral bending to the right, is that referred 
to as rotation to the right? A. That is ri"ht. 

Q. Did you find any other residuals at that time? A. The 
muscle atrophy that showed in her arm, the forearm, at the 
time she left our treatment, had practically returned to 
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normal, and she told me that she had been exercising it 
rather strenuously on Doctor Wyckoflf’s recommendation. 

Q. What was the nature of the exercise that was recom¬ 
mended ? A. 1 think it was piano playing, if I am not mis¬ 
taken, but she still had some pain, radiating down her right 
arm, and extending from the neck to the fingers. 

Q. Doctor, in your opinion, what was that radiating pain 
down the right arm due to? A. Well, in all probability it 
was due to some pressure at the site of the old injury, either 
swelling or scar tissue or possibly bone pressure. 

Q. What connection is there between the site of the in¬ 
jury and the nerves in the right arm? A. At the site of the 
injury is where the nerves come off the spinal column that 
go down the right arm. The nerves come off the spinal cord 
at that area. 

Q. Are you able to determine at this time the 
17 amount of permanent disabilitv that will result? A. 

No. 

Q. What is your opinion as to the limitation of motion in 
the neck, especially rotation to the right as a permanent 
condition? A. I feel that there will probably be some per¬ 
manent disability in rotation of the neck to the right. How 
much I can not say. 

Q. Is she still receiving treatment? A. Yes, 1 think she 
is. 

By Mr. Schwartz: 

1 Q. Do you know that of your own knowledge? Is she re¬ 
ceiving treatment from you? A. I am not positive. I would 
not say that. 

By Mr. Newmyer: 

Q. What treatment, in your opinion, is further required 
with respect to the conditions that she has? A. I think 
heat and massage, and manipulation and stretching of the 
ligaments of the neck should be continued. 

Q. Doctor, in your last examination, when you found ro¬ 
tation to the right, limitation to 45 degrees, is a 45-degree 
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rotation to the right or left a normal rotation? A. About 
half of normal. 

Q. How serious, Doctor, is a dislocation such as the X- 
rav showed of the second cervical vertebra, aside 

18 from the fracture of the bone iteslf? A. Do you 
want to know how serious a dislocation of this type is ? 

Q. Yes. 

Mr. Schwartz: With reference to her particular case. 
You are limiting your question to her case? 

Mr. Newmyer: Yes. 

A. You mean, serious as regarding life? 

By Mr. Newmyer: 

Q. No. I mean, is there any difference between the frae- 
ture which she had through the pedicle of the second cervi¬ 
cal vertebra and the partial rotation between the first and 
second? A. I should think the rotation would be more seri¬ 
ous than the actual fracture of that vertebra. 

Q. What do you mean by a rotation? A. A rotation 
means that the vertebra itself leaves its permanent axis and 
rotates either to the right or left beyond its normal position 
with reference to the vertebrae above and below it. 

Q. What relation does that have to the spinal cord itself ? 
A. The rotation? 

Q. Yes. A. In this case it gave some pressure symptoms 
on the nerve to the upper extremities. If it had gone to a 
further degree— 

Mr. Schwartz: It did not go any further with her? 

19 The Witness: That is right. 

By Mr. Newmyer: 

Q. If the rotation had been more severe, would it reason¬ 
ably have resulted in a paralysis? 

• ••••••••* 

20 Q. Is the injury which you described one that is 
understood by the layman as a broken neck? 

Mr. Schwartz: I object to that question, upon the ground 
that what may be understood by a layman is irrelevant. 
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Mr. Newmyer: You may answer. 

A. I suppose that in common terms, a broken neck refers 
to anything in the neck area that is broken, and she defi¬ 
nitely had a fracture of the pedicle of the second vertebra. 

Q. Doctor, what is in plain language the meaning of the 
word “pedicle”? A. Well, pedicle is that part of the anat¬ 
omy of the vertebra that extends from the body of the ver¬ 
tebra backwards and forms a part of the bony cage. 

Q. What are the functions, Doctor, of those vertebrae of 
the neck that were injured in this case with respect to the 
head and body? 

Mr. Schwartz: I object to the question, on the 

21 ground that only one vertebra was injured, and that 
was the second cervical vertebra. There has been no 

testimony of more than one vertebra being fractured. 

Bv Mr. Newmver: 

• — 

0- Then I will ask you this: What are the functions of 
the vertebra that was fractured in this case and the rota¬ 
tion resulting from the dislocation that occurred in this 
case? A. The function of the vertebra in question, of 
course, is to maintain its relationship with the vertebrae 
above and below it, and which forms a protection to the 
spinal cord in that area and also acts in a rotary movement 
of the head on the neck. 

Q. It is the one that the skull and head are set on? A. 
This is one of the vertebrae that supports them. It is the 
one below the one that the skull rests on. 

Q. Does this vertebrae to any extent support the head 
and skull? A. Oh, yes: they all support the skull. 

Q. Nature has a purpose for each one? A. Definitely. 

Q. Doctor, on March 21, 1945, since her return to Wash¬ 
ington, Mrs. Thomas was examined bv Doctor Engh on be- 

7 t C 

half of the defendant company and he diagnose her present 
condition as residuals of injury to the second cervical verte¬ 
bra, and recommended a continued stretching of the 

22 tight ligaments and muscles of the neck. 
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How is a stretching of the tight ligaments and muscles 
of the neck accomplished in such a case? A. Either by 
manual manipulation to the head and neck or by means 
of apparatus whereby the head is extended in a halter and 
connected with pulleys and stretched in that manner. 

Q. Doctor, in your observation and treatment of Mrs. 
Thomas, what did you observe with respect to her coopera¬ 
tive efforts to cure her condition? A. Well, I do not think 
that she left anything to be desired in the way of coopera¬ 
tion. She was extremely cooperative. 

Q. Doctor, will you describe the apparatus known as the 
traction that she was in, with the weights on it ? A. During 
her stay in the hospital? 

Q. Yes. A. That consists of a canvas halter that fits 
over the chin proper and is connected with a bar at the hack 
of her head which is in itself connected with weights over a 
pulley at the head of the bed, and the amount of the weights 
varies—I think it was in this case between 10 and 15 pounds 
pull. 

Q. I notice that there were X-rays taken at the sternum 
which showed no fracture. What part of the anatomy is 
the sternum? A. That is the breast bone of the 
23 chest. She complained of pain following the acci¬ 
dent, and we X-rayed it and found no evidence of 
bone injury. 

Q. Do you recall whether or not she was bruised in that 
area? A. I do not think there was any visible bruise, but 
she was contused, and it was painful to touch, so much so 
that we thought an X-ray necessary. 

Q. What do physiotherapy treatments consist of? A. 
Diathermic heat, massage and manipulation. 

Q. During your course of treatment and observation of 
Mrs. Thomas, did she show anv indication or tendencv to 
wear a Thomas collar when it was not needed? A. Oh, no. 
As far as I am concerned, she wore it only when it was nec¬ 
essary. As a matter of fact, we instructed her that when 
she had a pain in the neck to resume wearing the collar. 
That is the reason- we put it on her. 
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24 Q. Can you at the present time express an opinion 
as to how long it will be before she will be able to 

resume normal work! A. I would say between four and six 
weeks. Her work is office work, is it not? 

Q. Yes. A. Yes. 

'Q. Would she be able to do other than office work? A. 
Such as what? 

25 Q. Traveling extensively. 

Mr. Schwartz: I object, on the ground that there 
is no showing that there is any occasion to travel exten¬ 
sively. 

A. 1 think she can travel to a certain extent. I do not 
know what you mean by “extensively."’ I do not think she 
could do'any world traveling, but I think any short trips— 
she has already gone from here to the Coast and back. 

Q. Doctor, is an injury of this type a painful injury or 
not ? A. The injury itself is painful. It can be excruciating. 

Q. Doctor, you have with you the X-rays that were taken 
at the Emergency Hospital? A. I do. 

Q. How many are there, Doctor, that were taken at 
Emergency ? A. Eleven. There may have been a few more 
that would not show up the condition at different angles, 
that could not help us any. 

Q. Taking those, beginning with the first ones that were 
taken, do you have them in order? A. Yes. 

Q. This first one is marked what? A. 122506. 

Q. Taken May 22, 1944? A. Yes. 

26 Q. What does that X-ray show, and what portion 
of the body? A. This was a lateral view of the neck 

region, which shows a fracture through the pedicle of the 
second vertebra. 

Q. What does it show, if anything, with respect to the 
partial rotation? A. That film does not show it. We have 
an interior-posterior view of the second cervical vertebra 
taken with the mouth open, shot through the open mouth, 
which shows the rotation of the second vertebra, 
i Q. What is the number and date on that X-ray? A. That 
is the same number and same date. 
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Mr. Schwartz: But a different X-ray? 

The Witness: Yes. Apparently they number the differ¬ 
ent views taken at the same time with the same number. 

(Then there was a brief discussion off of the record, as 
to whether the X-rays could be marked in addition to the 
markings already on them.) 

By Mr. Newmycr: 

Q. What is the next one, Doctor ? A. This is an anterior- 
posterior view of the other vertebrae of the neck, which is 
negative. 

This is an X-ray taken June 1, 1944, which is the next 
series of X-rays taken, No. 122750; there are three of them, 
and this was a repeat of the anterior-posterior view, 
27 shot through the open mouth, and shows the rotation 
to have been entirely corrected. 

By Mr. Schwartz: 

Q. By “entirely corrected,” you mean that the position 
was back to normal? A. That is right. 

By Mr. Newmyer: 

Q. The dislocation had been put back in place? A. The 
rotation dislocation had been returned to its normal posi¬ 
tion. 

Q. How was that accomplished ? A. By the head traction 
in bed. 

The lateral view shows the beginning of union of the 
fractured site, of the pedicle of the second vertebra. 

The third does not reveal anything; it is not at the proper 
angle. 

The third series of X-rays, taken July 12, 1944, No. 
123707, show an anterior-posterior view, shot through the 
open mouth, and the correction is maintained in its normal 
position. 

The lateral view shows complete healing of the fracture 
site at the second cervical vertebra pedicle. 
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Bv Mr. Schwartz: 

V 

By complete healing, you mean that it is fully healed'/ 
A. That is right. 

By Mr. Newmyer: 

28 Q. You mean by healing that the break has united 
firmly? A. There is a complete bone union. 

Q. How does nature unite those fractures? By what 
process? A. It is a very complicated process of the deposi¬ 
tion of the blood cells, plus bone cells, and calcium goes 
through the stages of pre-formed and formed bone until the 
normal bone is healed across the fracture site. 

Q. In other words, nature supplies more bone to heal the 
fracture through the calcium and other formations that 
attach to the site of the fracture? A. That is right. 

Q. Is it that overgrowth of the bone that fills and unites 
the point of fracture that causes the nerve pressure? A. 
It is possible, but I do not think you could say it is so in 
this case; but that possibility is there—possibility only. 

Q. What would the nerve pressure in this case, in your 
opinion, be due to? A. I do not know. It could be either 
bone pressure, scar tissue, or even swelling in that area. 

Q. What do you mean by scar tissue ? A. Any time that 
there is a tearing of the tissues, it heals by formation of a 
scar. 

Q. And where there was a dislocation in this area, 

29 that would cause a tearing of the tissues? A. That 
is right. 

Q. And the healing by scar tissue? A. That is right. 

Q. And the swelling, would that come from that same 
source? A. It is possible. 

Q. Doctor, have you examined the X-rays of Mrs. Thomas 
that were taken on the Pacific Coast on January 15, 1945, 
by Doctor Wvckoff? A. Yes, I did. 

Q. I hand them to you. A. These X-rays were taken of 
the dorsal vertebra, anterior and posterior view, and as far 
as I can see they are negative. 
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Q. Which is the dorsal vertebra ? A. That is below the 
neck. This does not show the ones that were injured. I 
think he took these with reference to pain that she was 
having in her back. I cannot see anything on these X-rays 
that would indicate pain in the back. 

Q. The X-rays -would only show a bone injury? A. That 
is right. 

Q. And those X-ra>s do not show any fractures in any 
of the bones below the bones that you have previously de¬ 
scribed? A. That is true. 

30 Q. So that there would not appear from those 
X-rays any bone injury to those lower vertebrae that 
would cause the pains that she was having at that time. 
A. Xo. 

Mr. Schwartz: I object to that question, upon the ground 
that the question assumes the existence of a fact not shown 
by the evidence. 

By Mr. Newmyer: 

Q. Doctor, the bill from the offices of yourself and your 
associates, dated November 23, 1944, was $351 for services 
rendered to Mrs. Thomas. Is there any addition to that 
charge? A. I think I examined her on two or three occa¬ 
sions since, which will be added to it—should be added to it. 

Q. What would you say was the bill to date? A. Roughly, 
I think it amounts to between nine and twelve dollars more 
than that. 

Q. Is that charge of $363 for the work of yourself and 
associates a fair and reasonable charge for the services 
rendered? A. Yes. 

Q. Did your other associates whose names I have in¬ 
dicated also see Mrs. Thomas and confer regarding her 
condition? A. Yes, they did. 

Q. And thev attended to her also? A. Yes, thev 
did. 

Mr. Newmyer: I think that is all. 


31 
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Cross Examination 
By Mr. Schwartz: 

Their services are included in the one bill that you 
just mentioned? A. That is right. 

Q. You did not see Mrs. Thomas after she left Washing¬ 
ton to go to the west coast in October until she returned— 
in other words, after returning you saw her on March 16th? 
A. 1 may have seen her before that. I do not know. 

Q. Since her return to Washington you have only seen 
her on March 16th? A. No, I have seen her several times, 
and 1 made an examination on March 16th for the purpose 
of sending a report. 

Q. On the other occasions when you saw her, did you 
give her any treatment since her return to Washington? 
A. Only advice. 

Q. And there was no treatment required? A. We left 
the treatment part on the basis that if she felt it was severe 
enough, she would go directly to the physiotherapist. That 
is why 1 said she had no treatment. She mav have. 

Q. So the only medical attention, if any was necessary, 
would be further physiotherapy treatment? A. Physio¬ 
therapy treatments, and some other question that I 
32 could not answer. 

Q. And these physiotherapy treatments involve the 
application of heat? A. Heat and massage. 

Q. To the neck? A. That is right. 

Q. And the purpose of the heat and massage to the neck 
is to loosen up the tight ligaments and muscles of the neck? 
A. That is right. 

Q. And that same result may also be accomplished by use 
of the neck, the normal use of the neck to some extent? 
A. Except that it does not radiate heat. 

Q. But the more normal use of the neck is a desirable 
thing for the purpose of giving exercise to those neck 
muscles? A. That is right. She had been advised along 
those lines. 
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Q. And the excessive use of this Thomas collar or halter 
around the neck has a tendency to immobilize the neck so 
that it would not get normal use of the neck muscles? A. 
Excessive use would. It depends on what you consider ex¬ 
cessive use. 

Q. 1 mean use beyond what was necessary. A. Yes, if 
it was bevond what was necessarv, but how can vou sav 
what is beyond necessary? 

Q. Well, a person who has a stiff neck, for instance, has 
a tendency to favor that neck. A. That is true. 

33 Q. And they do that because at the outset, when 
the stiff neck developed, they had pain there, and 
often after the pain has disappeared a patient will still 
have a tendency to favor the neck and not give normal use 
to the neck. Isn’t that so? A. Well, in some cases it would 
be. You could not say that one hundred percent for every¬ 
body. 

Q. But that often happens? A. Yes. 

By Mr. Newmver: 

Q. Would you say so in this case? A. No. I do not think 
so. I think when she said that she was having pain she 
was having it, and we advised her when she was having 
pain to resume wearing her collar. It was an off-and-on 
proposition; it was not continuous, so that it was not immo¬ 
bilized continuously. 

Q. After she left the hospital, to what extent was it 
necessarv to wear a halter or a Thomas collar? A. Well, 
as time went on it became less and less necessary. When 
she immediately left the hospital, she was wearing it prac¬ 
tically all the time, especially during waking hours, and as 
the treatment was continued she could leave it off a portion 
of the time, and then days at a time, and so on. 

Q. Her condition has gradually improved from the time 
she left the hospital until the present time? A. Yes, 


34 


sir. 
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Q. She lias shown marked improvement since you last 
saw her before she went to California? A. That is right. 


35 Q. This rotation dislocation which was discovered 
on her admission to the hospital, and which was cor¬ 
rected completely when the second X-rays were taken, was 
only a partial dislocation, was it not? A. That is right; 
partial rotation. 

Q. The dislocation was only slight? A. That is right. 

Q. What was the date of the third set of X-rays to which 
you referred which you say at that time showed that the 
fracture was completely healed? A. July 12, 1944. 

36 Q. When was she discharged from the hospital? A. 
Have you the hospital record there? 

Mr. Xewmyer: Yes. June 30, 1944. 

By Mr. Schwartz: 

Q. Now, was that the usual period of hospitalization for 
fractures of this type, with a dislocation of the type that 
she had? A. That is about the usual, yes. 

Q. When she decided that she wanted to return to the 
West Coast, I believe you said that at that time, when she 
left Washington, the motions of her neck were fairly well 
done ? A. That is right. 

Q. You mean by that that she could move her neck back¬ 
ward and forward practically normally? A. That is right. 

Q. There was not at that time any reason why she should 
hold her head rigid insofar as the movements of her head 
forward or backward were concerned? A. No. 

Q. At that time, you said, she could also move her head 
sideways, but that there was some limitation of the move¬ 
ments of her head—lateral bending, you described it. A. 
Lateral rotation. 

Q. Lateral rotation of her head to the right? 
A. That is right. 


37 
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Q. But there was not any need for lier to hold her 
head rigid and without moving it to the right or left other 
than there was some limitation in the movement to the right? 
A. That is right. 

Q. You said at that time that it was your opinion that 
the limitation of the movements of her head to the right 
was such that she could only move it to an angle of about 
45 degrees? A. Yes. 

Q. What is the normal complete angle to which a person 

mav normally turn their head ? A. Ninetv. 

* * • 

Mr. Newmyer: Ninety degrees? 

The Witness: Yes. 

By Mr. Schwartz: 

Q. To turn the head to an angle as much as 90 degrees, 
though, in a normal person, requires considerable effort, 
does it not ? A. I do not think so. 

Q. That would mean that you would be able to turn your 
head from a forward position so that it is completely over 
your shoulder ! A. That is right. 

Q. Can you do it ? A. Can you ? 

38 Q. No. A. Not quite. 

Q. You cannot quite do that? A. That is right. 

Q. Then I say that for one to turn her head from a posi¬ 
tion directly to the front to a position 90 degrees to the side 
is difficult to do, even with a normal person ? A. That is 
right, beyond a certain point, surely. 

Q. As a matter of fact, would you say that the normal 
range of a person turning their head laterally is about from 
60 to 70 percent? A. Sixty to 70 degrees; about that. 

Q. With the normal use of one’s head, there is a very 
little occasion to turn your head to a point more than 50 or 
55 degrees, is there? A. Between 55 and 70 I would say. 

Q. And that limitation in the motion of the head to a 
person who is employed doing office work would not be 
particularly disabling, would it, if at all? A. I think it 
would be some, yes. 
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Q. Would it prevent a person from working at all? A. 
Oh, no. 

Q. Have you in the last three months had occasion to 
advise Mrs. Thomas that she would not be able to 

39 return to work, or instructed her not to return to 
work ! A. In the last three months ? 

0- Yes. A. Xo, I do not think I have. 

Q. If the plaintiff desired to return to work within these 
last three months, is there any reason, from a medical 
standpoint, that would be injurious to her, having in mind 
the type of work that she does, why she should not and 
could not return to work? A. 1 think probably she could 
return to work, but there would be probably times when 
she would be uncomfortable. 

Q. Would returning to work be likely to help her con¬ 
dition, notwithstanding that there is some discomfort that 
she might have from time to time? A. I would say it 
would not hinder her condition any to return to work, if 
she could do it. 

Q. If she felt able to return to work and wanted to do 
so, would you advise her not to return to work? A. Xo, 
1 would not. 

Q. Have you had occasion to treat persons who sustained 

this type of injury—for instance, students that sustained 

this type of injury playing football? A. X T o, I do not think 

I have had anv. 

•» 

Q. Or has that come to your knowledge through treat¬ 
ments by your associates in your office? A. Well, 

40 I do not know. I do not think they had this peculiar 
combination of fracture of the pedicle plus a rotation, 

which is riirht peculiar in itself. 

Q. People frequently, while wearing a Thomas collar, are 
suffering with this same type of injury after they have left 
the hospital, and after a period of a few months following 
leaving the hospital, while wearing a Thomas collar have 
returned to their normal duties? A. Sure, persons wearing 
Thomas collars return to work and perform their duties. 
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but you do not know what complications are with the collar. 

It was not the collar and the neck that are keeping her 
from her duties. It was the pain in her extremity. 

Q. You mean the complaint of pain in her arm? A. Yes. 

Q. But certainly within the last three months, from your 
observation of her at the present time and from the history 
that she gave vou, there was not anv reason whv she could 
not, having in mind the work that she had been doing, have 
returned to work, even though she might have occasionally 
had some discomfort in doing so ? A. Yes, I think she could 
return to some sort of employment, with this in view and 
with this in mind, that there will be times when she could 
not put in a full day’s work and would have to stop work, 
from her history alone. 

41 Q. Certainly her attempt to work would not have 
caused any injury to her recovery? A. That is true, 

if she could get an employer to conform with her disabilities. 

Q. I believe you said that on the basis of her present 
condition, you thought that she could return to her normal 
work regularly within four to six weeks? A. Yes. 

Q. Now, as a matter of fact, her present complaint is 
practically limited, is it not, to this tightening of certain 
ligaments? A. Yes. 

Q. Because, other than that, she apparently has made a 
full and complete recovery? A. With the exception of 
occasional pain in the right arm. t 

Is it possible now for her to do her own exercising of 
those muscles without further medical attention or physio¬ 
therapy? A. To a certain degree, but I think she should 
continue treatment with help. She can only do so much 
in the way of manipulation of those muscles in her neck and 
shoulders, and beyond that point she would have to have 
assistance. 

Q. So that you do think, at least for some brief time 
yet to come, she should continue to have physio- 

42 therapy? A. I certainly do. 
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Mr. Schwartz: That is all. 

Mr. Newmyer: Just one or two questions. 

Redirect Examination 

Bv Mr. Newmver: 

•> • 

Q. The limitation in rotation to the right and to the left 
to 45 degrees which you found on your examination of 
March 26, 1945, was a limitation of 45 degrees to both the 
right and the left? A. I think that letter gives that im¬ 
pression there, but I think it is to the right. T think the 
girl messed that up a little bit. The limitation is to the 
right 45 degrees. 


43 Q. What is the partial rotation between the first 

and second cervical vertebrae which the X-ray taken 
oh May 22, 1944, disclose? What is the partial rotation, as 
distinguished from the total rotation? A. The total rota¬ 
tion would be entirely in the axis of the bone, and the 
partial rotation is any that is beyond the mid-line. 


Q. Would headaches accompany an injury of this kind 
in her present condition? A. I would say headaches could 
accompany this condition. 

Q. What about the patient becoming tired more easily, 
or fatigued? A. I do not see the relationship between that. 

Q. In your observation of this patient, did you observe 
that she carried her head more rigidly than she naturally 
would carry it, in view of her injuries? A. Of course, I 
did not see this patient before the accident, but it is 
44 my impression — she carries herself erect, and 
whether that is her characteristic now or before, I 
could not say, but she does carry herself in an erect posi¬ 
tion. 

Q. Does that interfere with her recovery in any way, in 
your opinion? A. No, I would not think so. 

Mr. Newmyer: That is all. 
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Recross Examination 
By Mr. Schwartz: 

Q. Her complaint about headaches could be due to the 
condition of her eyes, could it not ? A. It could be, but she 
bas had her eyes checked. 

Q. When they checked her eyes, they found that she re¬ 
quired glasses, didn’t they? A. I do not know about that. 

Q. You do not know whether that was disclosed? A. 
She wears glasses, I know. 

Q. And the headaches about which she complains could 
be due either to faulty glasses or to some condition attribu¬ 
table to her eyes, rather than this injury? A. It could bo, 
except that she designates the time of her headaches from 
the time of the accident, and not before. 

Q. To that extent, you are depending entirely on what 
she says? A. What she says, and what the eye man 
45 disclosed. 

Mr. Schwartz: That is all. 

Further Redirect Examination 
By Mr. Newmyer: 

Q' } ou have already testified that she was a very coop¬ 
erative patient. I want to ask you, from your observation 
in the treatment of Mrs. Thomas, whether vou have ever 
had any indication or impression that she was malingering 
or not honest in her complaint? 

Mr. Schwartz: I object to that. 

A. I could not find any basis for either. Of course, we 
always look for that. 

By Mr. Newmyer: 

Q. In this case you found no such indication? A. None 
that I could disclose. 

Q. Do you think that for a person who is suffering the 
injury which she has, she has made, from your observation, 
every reasonable effort to resume her normal function ? 
A. Yes, I think she has. 
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217 Ernest J. Burroughs was called as a witness on 
behalf of the defendant and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
Bv Mr. Schwartz: 

Q. Mr. Burroughs, will you state your full name? A. 
Ernest Joseph Burroughs. 

Q. What is your occupation? A. Automobile mechanic. 
Q. llow long have you been an automobile mechanic? 
A. Twenty-three years. 

Q. Where do you live? A. Seat Pleasant, Maryland. 

Q. Did there come a time when you were employed by 
the Yellow Cab Company as an automobile mechanic? 
A. Yes, sir. 

218 Q. AVhen were you in their employ? A. I left 
there in February. It has been about a year ago. 

Q. Were you there in May, 1944? A. Yes, sir. 

Q. Prior to working for the Yellow Cab Company, where 
had you been employed? A. At the Triangle Motor Com¬ 
pany. 

Q. How long had you worked for them? A. About 15 
or 16 years. 

Q. What kind of automobiles do they sell? A. Fords. 
1 Q. Did you work on Ford automobiles during the period 
you were working for them? A. Yes, sir. 

Q. Did you have an occasion in May, 1944, to do some 
work on an automobile, a taxicab of the defendant Cook, 
whom you saw sitting around the court house ? A. Yes, sir. 

Q. Do you have an independent recollection of that job 
or anv work on the car? Do vou have anv knowledge or 
recollection of that at this time? A. Well, since I have 
been talking with him I recognize the fellow, but as for the 
number of the cab I would not remember that. 

219 Q. Do you have any recollection of the work you 
did? A. Other than what he told me I did? 
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Q. I mean, independently of what he told you, do you 
have any recollection of the work you did on his car? A. 
Xot on that same car, no, sir. 

Q. Do you know what the charge is for adjusting a hand 
brake and tuning up the motor? A. The labor charge on 
the hand brake was 85 cents, and tuning the motor is $3.65, 
plus parts. 

Q. You are familiar with the brake cable or hose on a 
194-1 Ford? A. Yes, sir. 

Q. What kind of a device is that? A. It is a rubber hose 
with brass fittings on each side, and one goes to the pipe 
line and the other goes to the cylinder in the wheels. 

Q. How big is it? How long is it? A. About a foot long. 

By the Court: 

Q. Is that the rubber part? A. The rubber part, yes, sir. 
By Mr. Schwartz: 

Q. And the fittings on each end are about how big? A. 
Well, about five-eighths of an inch. 

Q. What kind of material is that so-called rubber hose? 
A. Well, it is a little inferior to what it used to be. 
220 What is it supposed to be made of? A. Rubber 
with cord. 

Q. Does it have a smooth surface or a rough surface? 
A. It is smooth. 

Q. Just where does that fit into the other parts of the 
automobile? A. Well, on the front of the Ford it comes 
off the drum and is a metal line. It runs from the master 
cylinder to the front wheels, and that piece a foot long in 
there is flexible so as to bend with the springs working and 
when you cut the wheels. If it was a straight pipe it would 
break off. 

Q. So it is flexible? A. That is right. 

Q. One end comes into the wheel? A. One end conies 
into the cylinder and the other end comes off the main pipe 
line and comes down the side of the frame. 
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Q. Where does it join the main pipe line? A. On the 
edge of the frame right close to the front axle. 

Q. So one end fits at the wheel where it comes into the 
cylinder; is that correct? A. That is right. 

Q. Where does the other end join the pipe line.' A. On 
the frame. 

221 Q. When you say it joins on the frame you are 
speaking of the frame of the fender? A. Xo: the 

frame of the automobile. 

Q. The entire length of it is about a foot ! A. Yes, sir. 
Q. What is the composition of the pipe line? A. It is 
a metal line. They used to make them out of brass, but 
discontinued that and now make them out of steel pipe. 

Q. What do you have to do to view or see the brake hose 
cable connected with the left front wheel? A. You have 
to jack the car up to see that because the fender is so low 
that vou could not see it standing in front of the car. 

Q. In jacking the car up you are able to see it? A. Yes. 
sir. 

Q. Can you see it by looking under the hood? A. Xo, sir. 
It lis down, and when you lift the hood up your fender conies 
over the top of the metal pipe line. 

Q. One has to get under the car itself where they can 
see underneath the car in order to view it? A. Yes, sir. 

Q. What happens when a brake hose line breaks? A. It 
just collapses. 

222 'When that collapses what happens to your brake? 
A. You haven’t got any. 

Q. Does one have in the operation of an automobile, a 
Ford 1941, any knowledge by the feel of the foot pedal on 
on the brake that something is wrong with it? Before it 
actually breaks, do you have any advance notice of it? 
A. If you have a small hole in the line it would go down 
gradually, and yon have got to get to the point of pumping 
the brake to build it up. 

Q. And if the brake is a complete failure, what happens? 
A. There is nothing in there to brake at all if it breaks 
completely. 
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Q. Does one have any advance notice of that? A. No, 
sir. 

Q. Assuming that the brake on this automobile, the foot 
brake, was in good condition and the driver of the automo¬ 
bile had been driving in traffic, making stops in traffic by 
the application of the foot brake, and then when he applied 
the foot brake some time later there was a complete failure 
of the foot brake and it went all the way down to the floor, 
and afterwards it was observed that the hose cable was 
broken, with that kind of a brake could the operator of the 
car have any previous notice? A. No. He could be running 
down the street and something gets in his way and he would 
make a quick stop and it might snap at that time and 

223 still hold, but the next time he would not have any 
brake. 

Q. Have you had occasion to see inspections made at the 
inspection center of automobiles, the regular inspections 
made? A. Yes. I have. 

Q. Do you know how often a taxicab is inspected there? 

A. Twice a year. 

Q. When those inspections are made, is an inspection 
made of the brake hose cable? A. Yes, sir. 

Q. What kind of an inspection do they make? How do 
they make it? A. They have a hydraulic lift on the side 
that throws the front of the car to the side, and then they 
can stand around it and look underneath of it to see if there 
is anything like that. 

Q. Where is the hand brake? Does that operate separ¬ 
ately from the foot brake? A. Yes, sir. 

Q. The foot brake is operated as a hydraulic brake? . 
A. Yes, sir. 

Q. And the hand brake is what kind of a brake? A. It 
lias a steel cable that goes to the two rear wheels, but it 
doesn’t work on the front brakes. 

Q. Can a collision cause a hand brake, which has been 
operating properly, to become defective and no longer 

224 operate properly? A. Yes, sir. 


Mr. Xewmyer: I object to that. Can a collision? Of 
course, if the car is demolished it will destroy every part. 
I think that is too indefinite. 

The Court: Well, I will overrule the objection. I take 
it that this is preliminary? 

Mr. Schwartz: Yes. 

Bv Mr. Schwartz: 

0- Your answer was yes? A. Yes, sir. 

Q. Would you tell us what can take place with reference 
to the hand brake—may take place with reference to the 
hand brake? 

The Court: Wait a minute, Mr. Schwartz. 1 don’t take 
it the witness testified that in every collision the hand brake 
was destroyed. 

Mr. Schwartz: No, sir. 

By Mr. Schwartz: 

Q. State what might take place. A. There are two clips 

inside the wheel on that cable and there is a ball joint which 

works like a horseshoe clamp. If that clip would break then 

vou would not have anv brake. 

• * 

Q. Can the force of an impact cause that to break? 
225 A. Yes, sir. 

Q. What sort of adjustment is made on a hand 
brake when less play is desired? A. There is a turnbuckle 
underneath the dashboard. It is about one and one-half 
inches long and you can give that a few twists and that takes 
up the play in the lever itself. 

Q. In order to make that adjustment is it necessary to 
get under the car? A. As I said, there was one adjustment, 
and then one underneath the car. There is a turnbuckle on 
both ends of that cable. 

Q. That makes the hand brake tight? A. That is right. 

Q. When you were employed at the Yellow Cab Company 
you were then referred to as “Reds”? A. That’s right. 

Q. That was a nickname the drivers used in referring to 
vou? A. Yes. sir. 
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Q. Where are you employed at the present time? A. At 
the Mandell Chevrolet. 

Q. Where are the springs in an automobile? A. On a 
Ford there is what we call a semi-elliptic spring one on the 
front and one on the back. 

Q. Do the springs have any relation to the brakes? 

226 A. Not on a P^ord, no, sir. 

Q. When an automobile comes into the repair shop 
of the Yellow Cab Company for any work, is any routine 
inspection made at that time? A. Well, the driver makes 
out a ticket. He has a ticket he makes out and the shop 
foreman gives us a job ticket. If you see anything else that 
is to be done we are supposed to report to him. 

Q. Is there a check made to determine if there is anything 
else? A. Well, yes, each car is checked, and if anything is 
found lost or wrong that is fixed. 

Q. That was done in all cases while you were employed 
there? A. On every major job, you do, and if anything is 
wrong it is adjusted. 

Q. If, in the course of your work, you had occasion to 
make an adjustment on the hand brake and also to tune 
the motor, and, in the course of that work, you discovered 
that there was a leaf of the spring missing which required 
replacement, would you have at the same time occasion to 
inspect and check for any other defect in the mechanical 
operation of the car, particularly with reference to the 
foot brake? A. Well, a spring broken would not affect your 
foot brake. 

Q. I say, would you on such an occasion have 

227 occasion to check the foot brake so that if there were 
anything w T rong with it that it should be repaired? 

A. On this particular cab the rear spring was broke on it 
and we don’t do spring work. That was sent out. I told 
Mr. Morton at the time the leaf was broken and he sent the 
driver up to have the spring repaired then. 

Q. At that time would an inspection have been made to 
determine about the foot brake? A. Well, the foot brake 
was all right at that time. 

Mr. Schwartz: Yon may inquire. 
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Cross Examination 
By Mr. Newmyer: 

Q. You say tlie foot brake was ail right at that time? 
A. Yes, sir. 

Q. Didn’t I understand you to say that you had no per¬ 
sonal recollection now of doing any work on that car, except 
from what the driver had told you since you have been 
down in court with him? A. They showed me a ticket on 
the car which the Yellow Cab Company had that I did the 
job. 

Q. I say, have you any personal recollection of doing the 
work? Now, do you remember that you did the work on 
this particular cab? A. I must have done it because 

228 I did most of the Ford work. 

Q. Do you have any remembrance except what they 
showed you or told you? A. They showed me the ticket. 

Q. Aside from that, do you remember personally about it 
at all? A. We had so many jobs— 

Q. (Interposing) I say, do you remember this particular 
job at all, except that they talked to you about it since you 
have been down here and shown you the record? A. For 
each job there we have a number, and my number was on 
that ticket. 

Q. And did that ticket show the work that was done? 
A. The hand brake was adjusted and the motor tuned. 

Q. Did it show any work done on the foot brake? A. The 
foot brake was working. 

Q. It doesn’t show whether the car was inspected as to 
the foot brake, does it? A. The foot brake was all right. 

Q. Do the records show that any work or inspection was 
made of the foot brake? A. Well, the brake— 

Q. (Interposing) I am asking you, did those records 
show that any foot brake inspection had been made? A. 
Not on the record, no. 

Q. You personally do not recall whether you in- 

229 spected the foot brake at the time you adjusted the 
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hand brake and ordered a new spring leaf. You liave 
no personal recollection one way or the other, now as to 
what happened at that time with respect to the foot brake, 
whether there was an inspection made of it or not, have 
you? A. Well, if there had been— 

Q. I am asking you if you have or have not now any 
recollection, personal recollection by which you can state 
under oath that there was one made? A. Well— 

Q. (Interposing) Answer that question. A. The foot 
brake job ticket— 

The Court (interposing): That is not the question; but 
do you recall it yourself, regardless of the job ticket? 

A. Evidently the foot brake was all right— 

Mr. Schwartz (interposing): We concede, if Your Honor 
please— 

The Court (interposing): Strike out the answer. 

Bv Mr. Newmver: 

V * 

Q. Aside from what has been told you and what you saw 
on the job ticket, you have no recollection personally; that 
is a fact, isn’t it? A. That is a fact. 

Mr. Schwartz: I think he made it plain that he did not 
have any independent recollection. 

230 The Court: Well, the witness would not answer 
the question. 

By Mr. Newmyer: 

Q. The emergency or hand brake and the foot brake oper¬ 
ate on an entirely different circuit, don’t they? A. The * 
emergency brake operates on the two rear shoes, and the 
hydraulic brake also does. 

Q. You are familiar with the requirements of the traffic 
regulations as to brakes, are you not? A. Yes, sir. 

Q. Do you know that there must be two independent sets 
of brakes, operating independent of each other, on every 
automobile? A. Yes, sir. 

Q. So that if one goes wrong the other one may be used 
so that the car will not be without brakes? A. That is 
right. 
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Q. And the two sets of brakes on this particular cab, the 
hand brake and the foot brake, were so mechanically con¬ 
structed that they operated independent of each other? 
A. Yes, sir. 

Q. And a defect in one would not affect the other? A. No. 

Q. You said that if the hose line had a complete break, 
if it happened at one time there would be a complete 

231 failure? A. Yes, sir. 

Q. But on the other hand if there was a small hole 
it causes it to leak and there is not a complete failure of 
the braking apparatus of the foot brake, then your pedal 
would go down gradually, and finally when all the fluid 
was out it would not operate at all; is that right ? A. Yes, 
sir. 

Q. Now, a small hole in this hose that would be sufficient 
for a leak to appear would cause the fluid to drop out on 
the street, or out of the automobile as it was standing 
there, would it not ? A. Well, it would not unless he pumped 
liis brake. If you don’t press the brake pedal down there 
is no pressure in that thing. 

Q. In operating a car you usually press on the foot brakes 
more or less? A. Yes. You can tell that because your 
pedal would keep going down a little each time. 

Q. Is that fluid in the hose itself at that point? A. Yes, 
sir. 

Q. If there was a small hole in that tubing the fluid would 
leak out whether you press on the pedal or not? A. Yes, 
sir. It would not stay in if there was any pressure on it. 

Q. But if the hole is on the underneath surface of 

232 the hose wouldn’t it drop by force of gravity, if there 
was a hole there? A. No, sir. I have seen a small 

leak like that and it won’t show unless you pump on your 
pedal. 

Q. In other words, if you are driving a car about and 
press lightly on the foot brake to slow' down the car, that 
pressure, however so slight a pressure on the pedal would 
cause it to leak out? A. Yes, sir. 
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0- If the driver of tliis cab on the morning that he took 
the car out noticed a fluid at the front wheels of the car, 
could that have come from a leaking foot brake hose ? 

Mr. Schwartz: I object to that question, if Your Honor 
please. 

Mr. Newmyer: There is testimony by the driver Smith 
that the driver of this cab told him that he noticed, when 
he took the cab out that morning, that there was fluid by the 
front wheels and that he took it to be grease. 

Mr. Schwartz: He said several days before. 

Mr. Newmyer: Oh, no; on that morning. There is no 
question about that. 

Mr. Schwartz: There is in my mind. 

Mr. Newmyer: I will have the stenographer read back 
and refresh your recollection. 

Mr. Schwartz: All right. 

233 Mr. Newmyer: It is on the basis of what he said 
that morning that I am asking this question. 

The Court: Do you want him to read back? 

Mr. Newmyer: If there is any question about that. 

The Court: I think I will admit the question and perhaps 
strike it out later. 

Mr. Newmyer: Very well, to save time. Will you read 
the pending question? 

(The reporter read the pending question, as follows:) 

“Q. If the driver of this cab on the morning that he took 
the cab out noticed a fluid at the front wheels of the car, 
could that have come from a leaking foot brake hose?” 

A. Just like I say. Sometimes it could leak and then 
again it would not leak. 

By Mr. Newmyer: 

Q. And it could have come from that? A. Oh, it could 
have come from his crankcase. It could have been oil in¬ 
stead of brake fluid. 
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Q. And it could have come from grease on the ground, 
but it could not from the tube ? A. Sometimes there will be 
a break in the line and it would not leak unless you pumped 
it. 

Q. What is the color of this fluid? A. It is white when 
first put in. 

234 Q. When it leaks out? A. Well, rust from the 
master cylinder, might cause it to be a rusty color. 

I have seen it come out and look like muddy water. 

0. Would it look like grease? A. No, it would not look 
like grease unless grease was around the hose. 

Q. Would it be possible for you to make a little diagram 
for us that would indicate where that hose is in there? A. 
[t is even with the front axle. The front axle comes across 
where your wheels are, and this is the under part of the 
brake drum (indicating). 

Mr. Schwartz: Could I help you on that? 

Mr. Newmyer: I think he can do it better for you. 

(The witness drew a diagram on the blackboard.) 

By Mr. Newmyer: 

Q. Now, taking this little diagram indicate, if you will 
on that—this is supposed to be the fender (indicating)? 
A. Yes, sir. 

Q. Can you indicate where that hose is? A. It would be 
on the top part of this axle. It would be right underneath 
the top part of this axle where that brake drum would be. 
Q. When that hose comes through there, the rubber part 
goes here (indicating) ? A. The rubber part, yes, sir. 

235 Q. Where does that connect from that point? A. 
It comes under the edge of the drum. 

Q. If you look under the car you can see that? A. If you 
lay down you could. 

Q. Mechanics do that? A. Yes, sir. 

Q. If it is worn and worn so that it looks like it was hang¬ 
ing by a hair so that it was apparent to the eye—A. (In¬ 
terposing) It don’t wear like that. It don’t get like that. 
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Q. If the driver of the cab, when this car was taken down 
to the brake inspector of the District following the accident, 
saw that this hose was worn so that it was hanging by a 
hair—you say they don’t get that way. 

Mr. Schwartz: I object to the question. 

The Court: Will you read the question? 

(The pending question was read by the reporter.) 

The Court: I sustain the objection. 

By Mr. Newmyer: 

Q. Does the hose become worn from constant use ? A. It 
depreciates, the rubber. The fluid will w*ork into it. I have 
seen it dissolve the rubber caps that go into the steel drum. 

Q. Any mechanic who was inspecting could see the con¬ 
dition of the brake, the foot brakes, of a taxicab by 
236 crawling under or lifting the cab up so they could 
see just under the fender, the condition of that rubber 
hose, could he not? A. Yes, sir. 

Mr. Newmyer: I think that is all. 

Redirect Examination 
By Mr. Schwartz: 

Q. Does this occur, that a hose upon examination by look¬ 
ing at it and inspecting it, by looking at the hose, getting 
under the car and looking at it, if it appears to be perfectly 
all right and does not have any holes or leaks in it, can 
that hose develop a break suddenly? A. Yes, sir. 

Mr. Newmyer: I object to that. He has already gone 
into that on his direct. 

The Court: I do not recall that particular question. 

Mr. Newmyer: I may be mistaken, but I thought he had 
covered it. 

The Court: Is that all? 

By Mr. Schwartz: 

Q. Do those hose wrear sometimes from the inside so that 
the trouble of the hose comes from within and breaks from 


i 
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within that way, and by looking at it from the outside you 
can not discover it? A. If it is worn; if the fluid de- 
237 preciates it, that conies from the inside. 

Q. You can not discover that from an outside in¬ 
spection? A. That is the onliest way it could be, from the 
outside. And I have had them make an inspection and send 
the car back because of bad cables. You could jam the front 
brakes down on the brake line and then the cable would be 
replaced. 

The Court: Is that all? 

Juror Kuhn: May I ask a question? 

The Court: What do you want to know*? 

Juror Kuhn: I want to know* about the emergency brake. 
Mr. Schwartz considers the fact that the emergency brake 
would not w’ork after the collision. Why wouldn’t the 
emergency work before the collision? 

The Court: I will leave that for the lawyers to explain. 

Juror Kuhn: It w*as not explained, I don't believe. 

Mr. Xewmyer: See if I can clear that up. 

Mr. Schwartz: Do you have any other questions? 

The Court: Is that all with this witness? 

Mr. Xewmyer: I might clear that up and will ask this 
question: 

Q. I think you said, according to this record, that you 
had made some repair before this accident to the emergency 
brake? A. Yes, sir. 

Q. Does that record show* the nature of the repair 
23S you made? A. That w*as an adjustment. 

Q. What do you mean by an adjustment? A. There 
is a turnbuckle on each end of the hand brake cable. 

Q. Why would you adjust it? What caused the adjust¬ 
ment ; that it would not hold properly? A. It came back too 
far. 

Q. In other words, because the emergency brake before 
this accident had been working to the satisfaction of the 
driver, this record shows that— 

Mr. Schwartz (interposing): I object. 

The Court: I sustain the objection. 
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By Mr. Newmyer: 

Q. The record, you say, showed there had been something 
attempted to be done to the emergency brake? A. The 
hand brake was adjusted. 

Q. And does that record show exactly what was done to 
the hand brake? A. Just a minor adjustment. 

Q. It says minor adjustment. A. Yes, sir. 

Q. In whose handwriting is that on there? A. Mr. 
Morton t He was the one that wrote the ticket up. 

Q. Does that record actually show who did the 
239 work? A. Yes, sir. 

Q. That is why you think it was you? A. That is 
why I know it was me. 

Q- Did you put your name on that slip? A. Xo. Before 
the job ticket is handed out, it is handed to the mechanic 
and that number is on it. 

Q. Did you put the number on it? A. Xo, sir. 

Q. Is there any part of that ticket which is in your hand¬ 
writing? A. Xo. I don’t do any writing on the tickets. 

Q. So that there is nothing in your handwriting on the 
ticket, except that that number was on it. which you did not 
put there, and that gives you the idea that you did that 
work, if any was done? A. Yes, sir. 
*•*••««•*•**••* 

247 Mr. Xewmyer: Ladies and genlemen of the jury, 
we now offer in evidence certain sections of the Traffic 
and Motor Vehicle Regulations of the District of Columbia 
Governing the Operation of Automobiles on Public High¬ 
ways. which were in force at the time of this accident. 

Section 22(b) of Article VI reads as follows: 

“Xo person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having due 
regard to the traffic, surface, and width of the highway, 
and the hazard and intersections, and any other conditions 
then existing.” 




And also part of Section 52 of Article VII govern- 

248 ing equipment and is known as Section (a) on the 
subject of brakes, which reads as follows: 

“Every motor vehicle (other than a motorcycle) when 
operated upon a highway, shall be equipped with brakes 
adequate to control the movement of, and to stop and to 
hold such vehicles, including two separate means of apply¬ 
ing the brakes. If these two separate means of applying 
the brakes are connected in anv wav, thev shall be so con- 
structed that failure of any part of the operating mechanism 
shall not leave the motor vehicle without brakes adequate 
to stop and to hold such vehicle. One of these means of 
applying the brakes, namely, the parking brake, shall be 
so constructed and maintained that it can be set to stop the 
vehicle, or any combination of which it forms a part, on 
a hard, dry, level road free from loose material from a 
speed of 20 miles an hour within a distance of 60 feet, or 
which shall hold the vehicle, or any combination of which 
it forms a part, stationary on any grade not to exceed 12%, 
whether the vehicle or combination is empty or loaded.” 

And paragraph (3) of the same Section 52, that part of 
it which reads as follows: 

“Brakes on all motor vehicles and combination of motor 
vehicles shall be maintained in good working order.” 

The Court: I take it there is no question about 

249 what is referred to in the regulation as a parking 
brake. 

Mr. Schwartz: I was going to suggest that what is re¬ 
ferred to as a parking brake is the hand brake. 

Mr. Newmyer: As the hand or emergency brake. 


William W. Cook was called as a witness on behalf of the 
defendant and, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Schwartz: 

Q. Mr. Cook, will you state your full name? A. William 
W. Cook. 

Q. You are one of the defendants in this case sued with 
the Yellow Cab Company? A. Yes. 

Q. On May 22,1944, were you driving a taxicab owned by 
the Yellow Cab Company? A. Yes. 

Q. How long have you been driving a taxicab in 

250 the District of Columbia? A. Well, that was the first 
company, from June 30, 1942, to the day of the acci¬ 
dent, with is a little over twenty-three months. 

Q. That is the length of time you had been driving with 
the Yellow Cab Company? A. Yes. 

• •*«••••** 

Q. On May 22, 1944, did you have occasion to be involved 
in an accident, or were you involved in an accident which 
occurred on Pennsylvania Avenue west of 7th Street? A. 
Yes. 

Q. Was that a collision with a taxicab in which Mrs. 
Thomas was a passenger? A. Yes. 

Q. Did you have any passengers in your car at that time? 
A. One lady. 

Q. Whefe had you picked her up? A. About one o’clock 
at the Social Security Board. 

Q. Had you had any other passengers in your car 

251 that morning or that dav? A. No. At the Social 
Security Board was the first job. 

Q. At what time had you started out with your cab? A. 
Even 12. 

Q. Do you mean 12 noon? A. 12 noon, yes. 

Q. Had you driven the car that day prior to 12 o’clock 
noon? A. No. That is when I went and picked it up at the 
Yellow Cab yard. 

Q. "When was the last day prior to that that you had 
driven the car? A. Three days before, the 19th of May, 
Friday. 
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Q. Friday, the 19th. What had you done with the car on 
Friday, the 19th, so that you did not drive it 1 A. I picked 
it up at the Yellow lot after the emergency brake was lixed. 

Q. I mean before that. I think you said you had driven 
the car on the 19th of May, but you did not drive it again 
until the 22nd of May. A. The last I drove the car was the 
day before, Thursday, and I left it on the Yellow lot about 
5 of’clock. 

(j). What was the purpose of leaving it there on Thursday 
prior to this accident, which occurred on Monday? 

252 A. Well, the motor was noisv and I wanted that tuned 
and to have the emergency brake fixed or adjusted. 

Q. What was the nature of the adjustment you wanted 
made on the emergency brake? A. Well, I wanted it to hold 
a little better. 

Q. What was its condition at the time you took it over 
there for the purpose of having the emergency brake cor¬ 
rected and to hold a little better? A. Well, I should say it 
was about half as good as it was supposed to be. 

Q. You wanted it tightened? A. Tightened. 

Q. When you took it over to the Yellow Cab lot for the 
purpose of having the emergency brake tightened and the 
motor adjusted, was that work done? 

Mr. Newmver: If you know. 

A. Yes. 

Bv Mr. Newmver: 

Q. Did you see the work done? A. Oh, I seen the work 
done the next day. That wasn’t done at night because they 
didn’t have anv night shift. 

By Mr. Schwartz: 

Q. When you came back the following day it was there? 
A. Yes, the next day. 

253 Q. And you saw the work done? A. Yes. 

Q. Who did the work on the car? A. The witness 
that was here yesterday. 
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Q. What is his name? A. Burroughs. 

Q. Was that the mechanic that is referred to as Reds 
Burroughs? A. Yes. 

Q. He is the same mechanic who testified here yesterday ? 
A. He was here yesterday evening. 

Q. Just w’hat did you see him do ? A. Well, naturally, he 
raised the hood up and quieted the motor dowm and the car¬ 
buretor adjusted. He didn’t take the block off or the tap¬ 
pets ; you know T , a little emergency job. Then he got on the 
creeper about midway under the cab. 

Q. What is a creeper? A. It is a slat thing with little 
wheels. 

Q. Sort of like a little car on "wheels? A.Yes; only two or 
three inches high. 

Q. The mechanic sits on it and rolls it under the car? A. 
The whole length of his body goes on it, yes. 

Q. What did he do wdien he got under the car ? A. Well, 
he was about midway of the car. He went under the middle 
of the drive shaft between the transmission and the 
254 rear end, the differential. 

Q. And did some work there ? A. Yes. 

Q. When he had finished with his "work did you then get 
the car? A. I got the car, yes. 

Q. What did you do wdth the car when he finished with 
the work? A. You mean with the emergencv brake? 

Q. No, with the car itself. A. I drove the car up to Boyd- 
Martin. 

Q. Why did you take it up to Boyd-Martin? A. When he 
got through with the emergency brake he said while he was 
under there he saw a leaf out of the spring, and that it was 
dangerous and I had better see Mr. Morton. He didn’t 
specify about Boyd-Martin, but that is -where they sent you. 

Q. W 7 as that done after you took the car up to Boyd- 
Martin, after you got it from the mechanic? A. That was 
on Friday. 

Q. Did you drive it up there? A. Yes; no passengers. 
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Q. What was the condition of the hand brake or the park¬ 
ing brake when you were driving it up, when you got into 
the car, or if and when you observed it? A. Well, I 

255 hit several lights. I hit a light at Xew York and 
Florida Avenue and then went through, and I hit a 

light at North Capitol Street and then turned into L Street 
to Xew Jersey Avenue, but 1 didn’t have occasion to use 
the emergency brake. 

Q. How was the foot brake working? A. Perfect. 

Q. Did your foot brake work perfectly •before you had 
the work done of tuning the motor and the hand brake? A. 
Yes, perfect. 

Q. Did there come a time when you had occasion to try 
the hand brake? A. The only time I tried it was when I 
went in at Boyd-Martin's. There are two garages there. 
The office is like this (illustrating) and I ran the car right 
through there, through that entrance between the office and 
the little garage, and there was just room enough there 
that my hack fender was along the line of the walkway. T 
put the emergency brake on and the car held, and I left it 
there. 

Q. It appeared to be in good condition and working as 
good as before. 

Mr. Xewmyer: That is leading. 

The Court: Yes. 

By Mr. Schwartz: 

Q. What was the condition when you put the hand 

256 brake on, the parking brake ? A. What did you say ? 

Q. What was the condition of the hand brake at 
that time? A. When I parked it at Boyd-Martin’s? 

Q. Yes; how about the emergency brake? A. I didn't 
put it in gear, so the car held. 

Q. Then it was, as I understand you, that you came back 
later to the Yellow Cab Company. What day did you go 
back to the Yellow Cab Company and get the car again? A. 
Monday. 
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At Monday noon, when you got this car, did you again 
ave occasion to use the hand brake? A. No. I worked 
with it an hour and a half and I never had occasion to use it. 

Q. Before you started to work did you have occasion to 
use it? A. Yes. 1 went to the gas line at the station to get 
gas. 

Q. When you got the gas did you have your hand brake 
on? A. Yes. 

Q. What was its condition then? A. Good, and the car 
never moved forward or backward. 

Q. After you got gas and left the Yellow Cab Company, 
where did you go with reference to picking up your 

257 first fare? A. I drove directly down West Virginia 
Avenue and turned south on H Street, which is the 

regular route, to 2nd Street, no passengers, and past the 
Union Station. Monday is generally a dull day, anyway. As 
I went past the station I made an oblique turn down into 
Louisiana Avenue and then into Constitution. 

Q. Are there any traffic lights along through that area? 
A. You hit them at H and again at Louisiana Avenue and 
at Constitution. Then I made a right turn. No passengers 
yet. 4th Street, down 4th and made a left turn to the Social 
Securitv Board. 

Q. During that trip did you have occasion to make any 
stops for traffic or traffic lights or for other vehicles? A. 
Oh, I stopped for the lights, but the traffic was not excep¬ 
tionally heavy. 

Q. How was the operation of your foot brake at that time ? 
A. Perfect. 

Q. When you got to the Social Security Building, what, 
if anything, occurred with reference to passengers? A. 
Well, I think, if my mind goes back, Mrs. Thomas (sic) was 
the first one to get in the cab. 

Q. Mrs. Thomas, this lady? A. Yes. 

Q. Do you mean this lady sitting next to me, the 

258 plaintiff? A. Oh, no; Mrs. Gossard. 

Q. Mrs. Gossard was the first lady to get in the 
cab? A. Yes. 




Q. Did you have any other passengers to get in the cab? 
A. I had three men, two men for the Raleigh and one for 
the Mayflower. She said, “They can get in and you can 
drop them off.” 

Q. Don't say what she said. Just state whether you had 
other passengers. 

Do taxicab drivers keep a manifest showing a record of 
the trips they make? A. Yes, sir. 

Q. Is that a daily record that is made each day ? A. The 
Police Department required it. 

Q. Is this what is known as a manifest (producing a 
paper) ? A. That is a manifest. 

Q. I show you what purports to be such a manifest with 
the date, Monday, May 22,1944. Is that the manifest about 
which we are speaking for Monday, May 22,1944? A. That 
is the date. 

Q. Is says “Cab No. 228.” AAliat does 228 refer to? A. 
That is the number on both sides of the back door. 

Q. That is the fleet number of the Yellow Cab? 
259 A. Yes. 

Q. Then there is a printed space and “Driver Xo. 
4466." Mil at does that refer to? A. That was formerly a 
buddy’s number, and the same number was put on that iden¬ 
tification card. 

Q. That is the identification card that you had at that 
time? A. Yes. 

Q. And the name of the driver is “William AY. Cook." 
A. Yes. 

Q. Then there is a blank space, “Time out, 12 o’clock." 
AYhat does that have reference to? A. That is wdien T went 
to work. 

Q. And then “Time in;” that means the last trip? A. 
At 1:30. That is the accident. 

Q. T direct your attention to below 7 here. There are some 
figures, 75,362. AYhat does that have reference to? A. 
Well, before the police came, to make sure T got the mileage 
off the speedometer, see, I deducted it from the speedometer 
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and that would show the number of miles I ran. I only ran 
8 miles, and I put that down so I would have that record. 

Q. That is your mileage on the speedometer? A. Yes. 
Each line on there w”as a day. 

Q. I direct your attention now to a place printed 

260 “No. Pass.” That indicates the number of passen¬ 
gers? A. Yes, the number of passengers. 

Q. And then it says from “S. Building.” A. Social Se¬ 
curity Building. 

Q. That refers to the Social Security Building, and that 
is the place where you first picked up Mrs. Gossard as a pas¬ 
senger? A. Yes, sir. 

Q. Were there any other passengers to get in the same 
cab there? A. Not with her, but later on two, and then 
one; that made the four, you see. 

Q. Where did you first stop from the Social Security 
Building? A. The Raleigh Hotel. I think it was two. 

Q. You said you thought it was two. Do you mean that 
two passengers alighted at that point? A. Yes. 

Q. Do you recall how you got to the Raleigh Hotel from 
the Social Security Building? A. I went down to 3rd Street 
and made a left turn and I think I went up 3rd and made the 
left turn at Pennsylvania, and then west to let the two 
gentlemen off at the Raleigh Hotel. 

261 Q. Now, are there any traffic lights controlling ve¬ 
hicular traffic on that route from the Social Security 

Building? A. At 3rd and Independnce is the first one, a 
few blocks. 

Q. Any other lights? A. You hit the next one at 3rd and 
Pennsylvania Avenue. 

Q. Are there any lights on Pennsylvania Avenue from 
that point on? A. Every street to 8th. 

Q. Do you have any recollection of whether or not you 
had to stop at all or whether you were able to catch all the 
lights? A. I can not go back that far, but I guess I made 
about half of them, as far as I can remember. 
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Q. During that trip what was the condition of your foot 
brake in the operation of your car? A. Perfect. 

Q. How did you stop your car when you got to the 
Raleigh Hotel.’ A. Well, I pulled off to the Pennsylvania 
Avenue side to let the two gentlemen out. 

Q. I mean, what method did you use to stop the car? A. 
I pulled over to the curb and eased down and threw the 
foot brake on. 

Q. Did you apply your foot brake to stop the car? 

262 A. I applied the foot brake and took the car out of 
gear. 

Q. After stopping at the Raleigh Hotel, where did you 
go next, if you remember? A. We went west, the direct 
route on Pennsylvania Avenue west, made a right turn on 
15th and north on through H and Eye, either one of those 
streets. 

Q. Are there any traffic lights through that area? A. 
Everyone of them, yes. 

Q. How is that area with reference to the congested part 
of the city? 

Mr. Schwartz: I suppose we can agree that that is one 
of the most congested parts of Washington, Mr. Newmver? 
Mr. Newmver: It depends on the hour. 

A. It is heavy, but it was not heavy that morning. It 
was a kind of a blue Monday. 

By Mr. Schwartz: 

Q. Do you remember where you made your next stop? 
A. I made a left turn at either H or Eye Street and then 
west. That is the first route. I took to the right on Con¬ 
necticut Avenue at H and up Connecticut to 17th and a left 
turn at K and a right turn at the Mayflower. 

Q. Did you stop at the Mayflower next, or did you go to 
some other destination ? A. The Mayflower, and then 

263 I took Mrs. Gossard to 17th and Church, or 1526 
17th Street. 

Q. Look at your manifest and indicate how that is shown 
on there. A. Do you mean the destination? 
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0- Just bow is it indicated, tbe trip, on the manifest? 
How do you indicate it? A. Well, sbe -was tbe second one 
in there (indicating). 1 bad to go to 17th and Church be¬ 
cause at tbe Mayflower one passenger got off there before 
she did. 

Q. Your recollection is you took one to the Mayflower 
and discharged that passenger before you took Mrs. Goss- 
ard to Church Street? A. That is right. 

Q. When you got to 1526 Church Street you had stopped 
at the Mayflower ? A. Y'es. 

Q. What was the condition of your foot brakes at that 
time? A. Perfect. 

Q. You continued on to 17th and Church Street, the ad¬ 
dress you have just given. Who got off there? A. Mrs. 
Gossard. 

Q. Did she give any instructions when she got out of the 
cab? A. Well, she seemd to be in a little hurry. 

264 Q. I mean, did she give you any instructions as to 
whether you should remain for her, wait for her? A. 
She said she was in a right little hurry and she told me she 
-wanted to get back right away to her duties at the Social 
Security. I said, “All right, lady, you pick up your mail 
and I will make a U turn,” and by the time 1 got back to 
the curb she came right back in again. 

Q. You picked her up again? A. Yes. 

Q. What was the condition of your brakes at that time? 
A. Perfect. 

Q Were did you carry Mrs. Gossard from that point? A. 
Well, I carried Mrs. Gossard right dowm 17tli Street. I 
eliminated Connecticut Avenue. I didn’t have any pas¬ 
sengers for the Mayflower. 

Q. Are there traffic lights on 17th Street? A. No, but 
you hit them at Rhode Island Avenue and Massachusetts. 
Of course, I am coming south. You hit them at L, you hit 
them at N, you hit them at Rhode Island Avenue, you hit 
them at N, you hit them at L and K Streets, right down, 
and I taken the same route down going back with the ex¬ 
ception of the Mayflower. 
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Q. Did you pass in the vicinity of the Washington Hotel 
at 15th and New York Avenue, in that section? Did 

265 you pass in that section ? A. Yes. I finally got off 
of 17th to 15th. 

Q. With reference to the lights and traffic, did you have 
occasion to make any stops for traffic or automobiles or 
lights? A. 1 stopped at a few lights, yes. 

Q. What was the condition of your foot brake? A. Per¬ 
fect. 

Q. At what point, if you remember, did you get on Penn¬ 
sylvania Avenue? A. A left turn at 15th. 

Q. How is Pennsylvania Avenue fixed with reference to 
lights? Are there any traffic lights at the intersection? A. 
Well, every one but 13V> Street. You know that street runs 
to the District Building. It has been there for years; 
and E Street, no lights. 

Q. Do you recall whether or not you had occasion to stop 
for any of those traffic lights? A. Well, I think I stopped 
at 14th and 12th. I know I stopped at 10th. Of course, 9th 
Street—you have to go pretty fast, over 25, to make the 
9th Street green, and I had to stop at 9th. 

Q. When you had passed 9th Street and were approach¬ 
ing 7th Street going east on Pennsylvania Avenue—that 
was the direction you were going—in what lane of 

266 traffic were you riding? A. The second lane. 

. Q. In the second lane. What do you mean by the 

second lane? A. Well, the curb is the first lane but I was 
in the second lane. I think there are four lanes there. 

Q. How many passengers did you have at that time ? A. 
One passenger. 

Q. And that was the same Mrs. Gossard you were taking 
from 1526 17th Street back to the Social Security Building? 
A. That is right. 

Q. As you proceeded on, just tell us what occurred. A. 
Well, when I got the straight green at 9th Street in the sec¬ 
ond lane and I got about 50 feet or a littl further, or the 
length of three cabs, and there wasn’t anything crossing at 




143 


7th Stret, crossing up or down, north and southbound, when 
I got about 50 feet behind the car I throwed the foot brake 
on and I didn’t get any pressure. 

Q. When you pushed the foot brake down then, how far 
did it go ? A. All the way to the floorboard. 

Q. Did you have any response or action at all in slowing 
down the car? A. No, sir. You couldn’t get any from it 
at all. 

Q. You got no action? A. No. 

267 Q. Up until the time you then applied your foot 
brake, had you had any notice of any trouble at all 

with your foot brake ? A. The brake was perfect. 

Q. About how fast were you going when you applied 
your foot brake? A. Oh, well, the minimum of a car—there 
was not hill and no grade there, so I guess 12 or 15 miles an 
hour. 

Q. Prior to the application of your foot brake had you 
had any occasion to do anything with reference to the accel¬ 
erator before you applied your foot brake approaching that 
intersection? A. Did I need it? 

Q. Did you use it or remove your foot from it, or what? 
A. When the brake went bad ? 

Q. Before applying the brake what did you do with ref¬ 
erence to the accelerator of the car? A. Naturallv vou lift 

* •> 

your right foot off the accelerator. 

Q. What lane were you in when you removed your right 
foot from the accelerator? A. Well, I should say, as I told 
you awhile ago, the second lane and I cruised over into the 
first lane. 

Q. From the second lane into the first lane, and by 

268 the first lane you mean the curb lane? A. Yes. 

Q. Had you at any time before this collision been 
driving in the lane immediately next to the street car load¬ 
ing platform? A. You say, was I driving there? 

Q. At any time immediately before this accident had you 
been driving in the lane next to the street car loading plat¬ 
form? (The witness shook his head.) 
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Mr. Schwartz: He shook his head no. 

A. No. 

Q. Now, when you applied your foot brake and got no ac¬ 
tion from it, what, if anything, then occurred? A. Well, I 
just kept going until it hit the man's cab and stop. 

» Q. Where was this car that you struck? A. Oh, it was a 
little—a foot east of the stop line. 

Q. East of the stop line? A. Yes. I guess it was at the 
* stop line, and 1 knocked it there with the impact. I knocked 
j it a little bit. 

| Q. After the collision occurred it was a foot east, but 
f before the collision it was stopped at the stop line? A. Yes. 
Q. Were there any other cars that you recall stopped 
there waiting for the light at this time, besides the 

269 car you struck? A. No; just that one cab. 

Q. After the collision occurred did you see Mrs. 
Thomas? A. Well, I went up and opened the right door 
and told her I was sorry the accident happened. I asked 
her if she was hurt. 

Q. When you asked her if she was hurt, what did she say 
at that time? A. Well, I think she hinted the same as, yes. 

Q. She indicated that she was hurt. What did you do 
then? Did you wait around there until the police arrived? 
A. I didn't exactly wait. I went to the drug store and went 
to telephone for them, and called up the Yellow Cab Com¬ 
pany and told them about the situation, and I figured they 
was going to tow it in. 

Q. Did you wait there until the police arrived? A. I 
came right back, because I didn’t want to be a hit and run 
man. 

Q. You did wait and when the police arrived you were 
still there? A. Yes. 

Mr. Schwartz: That is all. 

No. I forgot one question, before you start. 

By Mr. Schwartz: 

Q. The lady passenger in your car: What hap- 

270 pened to her after the collision? A. Well, I couldn’t 
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tell you. Naturally, after the accident, she got out and 
left the cab, and she walked down to 7th and across the 
track diagonnally to go to the Social Security Board. 

Q. She left there? A. Yes. 

Mr. Schwartz: That is all. 

Cross Examination 
By Mr. Newmyer: 

Q. Mr. Cook, Mr. Schwartz didn’t ask you whether you 
applied your hand brake when your foot brake failed. 

Mr. Schwartz: I object to that. 

The Court: I sustain the objection. 

Bv Mr. Newmyer: 

Q. Did you apply your hand brake when your foot brake 
failed to work? A. No. 

Q. Did you tell the police officer, who came in the squad 
car, at the scene of the accident, that you had plenty of 
distance to stop if your brakes had worked? A. I don’t re¬ 
call saying that. 

Q. Do you deny you told him that? A. I don’t think I 
said that. 

Q. Are you prepared to say you did not tell him 
271 that? A. 1 don’t think I said that. 

Q. Did you point out to him the place where you 
were with respect to the building when your foot brake 
went down to the ground and did not hold—down to the 
floorboard and did not hold? A. Yes; I pointed back there. 

Q. And wasn’t that about 100 feet back of where this 
front cab w*as parked at the stop point? A. I should say it 
was a little less than that. I should say about 50 feet or a 
little over the length of three cabs. 

Q. It was not as much as 100 feet? A. No. It was a little 
less than that. 

Q. Was it as much as 60 feet? A. No. I should say 
about 50. 
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Q. Do you remember testifying when your deposition was 
taken on the 3rd of April, this year, with respect to this 
case, at my office, with Mr. Schwartz? A. Yes. 

Q. Do you remember saying— 

Mr. Schwartz (interposing): What page, Mr. Newmyer? 

Mr. Newmyer: 1 don't see it, but I will find it. 

By Mr. Newmyer: 

Q. Now, you had no occasion at all on the day of this 

accident to use your hand or emergncy brake? 
272 A. 1 never used that in all the whole hour and a half 

I worked. I had no occasion. 

Mr. Schwartz: Excuse me, Mr. Newmyer. On page 7 
you asked this question: “Would you say that it was a dis¬ 
tance of about 100 feet?'’ and he answered, “No. I should 
say half that much, 50.” 

By Mr. Newmyer: 

Q. That is what you said at my office last week? 

Mr. Schwartz: That is the same thing he said, now. 

By Mr. Newmyer: 

Q. But, you did not tell the police officer and point out 
to him where the brakes failed, which was about 100 feet 
from the corner? 

Mr. Schwartz: He didn’t say that. 

A. No. 

Mr. Schwrartz: I object. 

The Court: I sustain the objection. 

By Mr. Newmyer: 

Q. Now, why didn’t you apply your hand brake when 
you found that your foot brake did not work? A. It was 
such a short length of time I did not have time to put it on. 

Q. You mean, you didn’t have time to apply your hand 
bi'ake when you pushed your foot brake to the floor and 
found it would not w’ork, but you were about 50 feet, 
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273 according to your statement, back of the front car? 
A. The cab was rolling, drifting. 

Q. You were going 12 to 15 miles an hour. That is pretty 
slow, isn't it, and you were on level ground? A. Well, I 
didn’t apply it. 

Q. If you had applied it at that time at the speed you 
were going, with the emergency brake you could have 
stopped before you hit the car, couldn’t you? 

Mr. Schwartz: I object to that question. 

The Court: I overrule the objection. 

By Mr. Newmyer: 

Q. Isn’t that the fact? A. Well, I don’t think I could 
nave stopped it then because the emergency don’t always 
stop on a dime like the foot brake. 

Q. You had a matter of 40 or 50 feet. Do you mean with 
the application of the hand brake— 

Mr. Schwartz (interposing): I object to that question, 
because there is no showing that he had that period of 
time. He said before he was 50 feet back when he applied 
his foot brake and his car went all of the time, and that 
assumes a situation that is not shown by the evidence. 

Mr. Newmyer: I submit that is a fair question. 

The Court: Yes, I think so. 

Mr. Newmyer: Will you read the question? 

274 (The pending question was read by the reporter 
as follows:) 

‘‘It you had applied it at that time at the speed you were 
going, with the emergency brake you could have stopped 
before you hit the car, couldn’t you?” 

The Court: Substantially the question is after he dis¬ 
covered his foot brake would not work, whether or not he 
attempted to apply his hand brake. 

Mr. Newmyer: Yes. 


148 


By Mr. Newmyer: 

Q. That is the question, Mr. Cook. After you discovered 
your foot brake did not work, did you have time to apply 
your hand brake if you had applied it? A. I don’t think 1 
did. 

Q. Do vou remember testifying shortlv after this acci- 

V V » C * 

dejnt in the Traffic Court? 

Mr. Schwartz: What page, Mr. Newmyer? 

Mr. Newmyer: Page 13. 

Q. Do you remember on August 1, 1944. shortly after 
this accident in Mav of that vear, that vou were asked bv 
the Court this question: “Did you reach down and try to 
pull your emergency brake up?” and you answered: 
“Judge, Your Honor, I didn’t do that. I got excited.” 
Mjere you asked that question and did you make that answer 
at that time? A. I probably said that. 

275 Mr. Schwartz: Why don’t you read the preceding 
question ? 

Mr. Newmyer: Just a moment. I am conducting this 
examination. 

Mr. Schwartz: I think it is unfair not to have the whole 
questions and answers. 

*Mr. Newmver: I submit that 1 have a right to— 

[The Court (interposing): Let me see it. 

jMr. Newmyer: I am continuing with the examination— 

‘The Court (interposing): I want to see if that was the 
whole answer. 

Mr. Newmyer: That was the whole answer to that ques¬ 
tion. 

The Court (examining transcript): Yes; I think it is 
only fair to repeat the question and answer before that. 

Mr. Newmyer: I am coming to that. That was the very 
next question. 

The Court: Very well. 
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Bv Mr. Newmyer: 

Q. Did you say you do remember or don’t remember giv¬ 
ing that answer I have just asked you about? A. I prob¬ 
ably said that. 

Q. All right. Then, I will ask you— 

The Court (interposing): Now, before you do that, I 
think you should read the question and answer before that. 

Mr. Newmyer: You mean before the question I had asked 
him? 

276 The Court: Yes. 

Mr. Newmyer: Very well. 

Q. Now, I will ask you this question which was asked 
just ahead of the one I asked you about just now. You had 
answered you got no brake at all, then you were asked this 
question: 

“Q. And that is the first you knew that the brake wasn't 
working? A. Yes, sir. It happened in a second; like the 
snap of your finger.” 

And then the Court asked you this question: “Did you 
reach down and try to pull your emergency brake up?” 
And then you answered: “Judge, Your Honor, I didn’t do 
that. I got excited.” 

A. That is right. 

Q. And then: 

“The Court: You didn’t pull up your emergency brake? 

“The Witness: I don't think if I had it would stop, the 
way I was going.” 

The Court then asked you how fast were you driving and 
vou said about 15 miles an hour. 

A. You mean the speed at that time? 

Q. No; how fast you were actually driving, and did you 
answer it the way I have read it ? A. I think I did; not over 
15. 

Q. Is that correct? A. I think so. 

Q. When you put your foot brake down to the 


277 
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floor and it did not hold, did you turn around to your pas¬ 
senger and say to her that you had better hold. I can not 
stop the cab. I am going to crash into the car in front of 
me ! A. Well, something like that. 

Q. You had time to do that, didn’t you? A. 1 said some¬ 
thing like that. 

*•#•*•*•** 

278 Q. You were in the second lane from the curb, 
you say, when you attempted to apply your foot 

brake and found it would not hold? A. Well, I was in the 
second lane approaching the first. 

1 Q. Was there any traffic ahead of you in that second lane! 
A. No. 

Q. Was there any reason why, when you found that your 
brakes were not holding, that you could not have continued 
in that second lane with nothing in front of you rather than 
hit this cab? A. 1 had in mind cars on 7th Street going 
north and south, like running into their midship, in the 
center. 

Q. Didn't you say that there was no traffic coming north 
at that time on 7th Street? Didn't you say that in your 
direct examination? A. Yes, I said that. 

Mr. Schwartz: And he said something else. He said 
he was afraid of traffic coming north and south, and 

279 then there was no traffic going north but he was in¬ 
terrupted. 

A. I thought I would run into something going north and 
south. 

By Mr. Newmyer: 

Q. But, there wasn’t anything running north and south 
that vou saw at the time? A. No. I had it in mind. 

Q. You could have stopped your cab by running into the 
curb rather than running into the cab standing in front of 
you, could you not? A. Maybe the curb; I don’t know. 
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Q. Did you talk to the driver of the cab you struck after 
the accident? A. You mean Smith? 

Q. Yes. A. 1 remember talking to him, yes. 

Q. Did you tell him that that morning you noticed some 
leakage from the front wheels and thought it was gas? A. 
Xo, I didn’t sav that. 

Q. Did you notice any leaking from the front wheels of 
your cab when you took it out that morning? A. On the 
Yellow lot, no. 

Q. Did you see it at any time while you were driving that 
morning? A. No. 

280 Q. You are sure you did not say that to Smith 
that morning? A. No. I didn’t mention that. 

Q. Did you go down to the District brake inspector's of¬ 
fice with the police, with Officer Sims? A. Oh, yes. I went 
down in the police car then. 

Q. And your cab was towed down there, wasn’t it? A. 
Yes; by the police truck. 

Q. When you got down there did you see the inspection 
that was made with respect to these foot brake hose? A. 
Yes. I seen the man who looked underneath both sides. 

Q. What did you see with respect to the condition of 
that hose, if you looked? A. I didn’t see the hose, but the 
D. C. inspection man— 

Mr. Schwartz (interposing): Just a minute. You have 
answered the question. 

The Witness: What? 

The Court: You have answered the question. 

The Witness: Well. 

By Mr. Newmyer: 

Q. Did I understand you to just say you did not see the 
condition of the hose? A. No, I didn’t see that. 

Q. Do you remember when your deposition was 

281 taken in my office on April 3, 1945, just this past 
week or so, when you were asked this question and 

you gave this answer? 
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Mr. Schwartz: What page? 

Mr. Newmyer: Page 20. 

Bv Mr. Newmyer: 

• » 

Q. (Reading:) “Q. And you went down to that inspec¬ 
tion? 

“A. They towed that down—just the driver of the tow 
car took it down. I went down in the police car. 

“Q. Did you see them examine the foot brake there, after 
you got down there? 

‘*A. Yes, I got out and they run it along there. I think 
it was front, left. 

2S2 (*). Were you asked this question in your deposi¬ 

tion : 

J ‘Q. What was the condition of the hose?” 

And didn't vou testify in vour answer: 

» • w 

“A. 1 should say hanging by a hair.” 

A. Yes. 

Q. Is that true? A. That was the right one, I think, and 
the left one was off entirely. 

Q} And you were asked this question: 

“Q. You saw the hose badly worn, just a little part of it 
left holding? 

“A. Yes, like hanging by a hair, you know’.” 

A. I think that hanging by the hair w*as the right one. 

Q. Weren’t you then referring to the left hose, be- 
2#3 cause didn’t you then say, in reply to this question: 

“Q. And that was the hose that w’as under the 
hood of the car? 

A. Yes. I think it w*as the front left. I think they said 
something about the right one was not much better.” 

Mr. Schw’artz: I object to what they said. 

The Court: Yes. I sustain the objection to that. 
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By Mr. Newmyer: 

Q. So, when you examined the condition of that hose you 
saw the left hose, didn’t you! A. Well, I don’t think 1 
seen the left hose, and I thought the inspector and the 
police were talking about the left hose being off entirely. 

Q. Didn’t you say in your deposition that you thought 
it was the left hose you saw hanging by a hair! A. No. 

Q. What year car was this Ford! A. It was a ’41, I 
think. 

Q. 1941, and how long had you been driving it up to the 
time of the accident? How long had you been using that 
cab as your cab? A. 1 had niv manifests the other day, but 
I didn’t bring them down. I forgot it. That sheet you have 
is up to May 21. 

Q. You were requested when your deposition at 
284 my office was taken to bring all of the manifests you 
had from the time you began using this particular 
cab before the accident, were you not? A. Yes. 

Q. Did you bring them? A. I brought them Monday. ' 

Q. Why didn’t you bring them back with you? A. Mr. 
Schwartz thought it was necessary just to bring that one 
sheet. The other are single cards. 

Q. Single cards just like you have this single card here on 
the day of the accident? 

Mr. Schwartz: That is not the day of the accident. 

A. Yes, similar to that. 

Mr. Schwartz: That is not the day of the accident. 

By Mr. Newmyer: 

Q. Did you bring any of your manifests? A. I brought 
them, I should say, Monday. 

Q. Have you any of them here today? A. No. 

Mr. Schwartz: Do you want the manifests going back 
over a period of months? 

Mr. Newmyer: He said that he was going to bring them 
when this deposition was taken, and I assume he will bring 
them. 
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Mr. Schwartz: If you want them they will be made 
available to you. I don’t want Mr. Cook to be blamed 

285 for something that may have been my fault. 

By Mr. Newmver: 

Q. Can you tell us from your recollection how many 
months you had been driving this particular cab? This was 
the last cab you used while employed by the Yellow Cab 
Company? A. If I had the cards I would go right to the 
first day. It is two or three months, I suppose. 

Q. This was an old cab, wasn’t it? A. Yes. 

Mr. Schwartz: I object to that characterization. It was 
a 1941. 

By Mr. Newmver: 

Q. It had been used a great deal, had it not? A. Oh, it 
had been used, yes. 

The Court: We will take a recess until half past one 
o ’clock. 

(Thereupon, at 12:30 o’clock p.m., a recess was taken 
until 1:30 o’clock p.m.) 

**#*#•*•*• 

286 By Mr. Newmver: 

Q. Mr. Cook, you did not get those manifests at 
lunch time, did you ? A. No. 

Q. The last day you had used this cab before the accident 
to haul passengers was on Thursday previous to the Mon¬ 
day of the accident ? A. That was the last day used for 
hauling passengers, yes. 

Q. What time did you bring the cab back to the Yellow 
Cab Compay lot that Thursday? A. Oh, I think it was—I 
am pretty sure it was about 4:30. 

Q. Was that your daily time for turning in? A. Well, no. 
It was on a 24-hour basis. 

Q. Did you bring it back a little earlier on that Thursday ? 
A. Yes. 
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Q. Why ? A. I think 1 saw my gas w T as running low, and 
wanted to get this emergency brake adjusted. 

287 Q. So you turned the car in at that time on that 
Thursday. Now, was any "work done on the car in 

fixing the brake on that Thursday? A. We didn't have a 
night shift. They used to have one man. 

Q. At this time you did not have a night shift? A. No. 
Q. So there was no one to do any work on the car on 
Thursday afternoon 'when you brought the car in ? A. No, 
not at that time. 

Q. W r hat was the manager’s name or foreman, Keating? 

Mr. Schwartz: Do you mean the shop foreman, Mr. 

Newmver? A. Morton. 

•> 

By Mr. Newmyer: 

Q. 'Who is Mr. Keating? A. He was downstairs behind 
the office, that we got the cabs from and reported the things 
to be done. 

Q. Is he the one you saw to tell what you wanted done 
with the cab brake ? A. Yes. He is known as A1 Keating— 
I mean, Bill. 

Q. Bill Keating. So nothing was done that Thursday. 
What time did Mr. Keating tell you to come in the next day 
and get the cab, Friday? A. He didn’t tell me any 

288 specific time. You are never, because of the lack of 
mechanics and so many cars that you don’t know 

when to come in, but when you do you have to w’ait around 
and get an O. K. on it. 

Q. What time did you come in on that Friday morning? 
A. I didn’t get in there very early. I ate breakfast and I 
guess about 10 o’clock. 

Q. WTien you got there at 10 o’clock on the morning of 
Thursday, had they begun work on the car? A. No. 

Q. How long did you have to wait around after they 
started work on the car? A. You mean Friday morning? 

Q. Yes. A. I guess it was about 2 o’clock in the evening. 
• ••••••• • • 
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2S9 Q. You say that the man worked about 2 o’clock 
on your car on Friday? A. Yes. 

Q. He tuned the motor and you saw’ him lift the hood to 
tune the motor for you? A. Yes. 

Q. Then, this mechanic got on that creeper, or little cart, 
and got under the middle of the car? A. Yes. 

Q. Y'ou didn’t see what he did under the middle of the 
car, did you? A. No. I didn’t stoop down or get on my 
knees to look, sir. 

Q. When he came out he told you that there w’as some¬ 
thing, a spring leaf you should get? A. In the rear cross- 
ways of the car. 

290 Q. A leaf, yes ? A. Leaf, yes. 

Q. You didn’t see Reds, the mechanic, look under 
the front of your car when he was making that inspection 
that day, did you? He didn’t look under the front fender? 
A. No, he didn’t. Reds raised the hood up, generally for 
tuning the motor. 

Q. He did not get underneath the front? A. No. 

Q. But he did get underneath the center of the car, under 
the body of it? A. Yes. 

Q. How’ long did it take from the time he began working 
on the car, fixing the motor and whatever else he did; how 
long w’as he working on the car? A. I guess for both things 
twenty minutes or so. 

Q. When he got through he told you about this spring, 
and to have the spring fixed you had to take the car aw’ay 
from the Yellow* Cab lot? A. Yes, to Boyd-Martin. 

Q. That is at another location? A. Yes. 

Q. And you told us you drove the car up there and left 
the car; that was on Friday? A. Yes. 

291 Q. Y’ou didn’t take the car again or come back until 
the following Monday morning? A. Yes. 

Q. What time did you come down to the Yellow Cab lot 
to get the car on Monday morning? A. Oh, I guess I got 
there about 10:30 or so. 
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Q. Now, did Keating tell you what time to come that 
Monday morning? A. I called up Saturday and asked if— 

Mr. Schwartz: Just answer that yes or no. A. 7 o’clock. 

Bv Mr. Newmver: 

• « 

Q. He told you to come around at 7 o’clock Monday morn¬ 
ing? A. Monday. 

Q. Did he tell you anything else, as to whether or not— 

Mr. Schwartz (interposing): I object. 

The Court: I overrule the objection. 

By Mr. Newmyer: 

Q. Did he tell you anything else, as to whether or not any 
other driver of the Yellow Cab Company was operating 
that cab? 

Mr. Schwartz: 1 renew my objection. 

The Court: If that is the question, I sustain the objec¬ 
tion. 

292 Mr. Newmyer: Yes. 

By Mr. Newmyer: 

Q. Now, you came in about 12 o’clock on Monday? A. 
No. I took a look at it at 12 o’clock. 

Q. How' long had you been waiting there? A. An hour 
and a half, 10:30 to 12. 

Q. There were not any repairs made on the car on that 
morning that you saw? A. That was Monday; no. 

Q. While you wrere waiting on the lot that morning for 
this car between 10:30 and 12, did you see this cab driven 
in ? A. I did not. 

Q. Where was the cab when you first saw it? A. I don’t 
know. I am not impatient about getting the cab— 

Mr. Schwartz (interposing): You have answered the 
question. 

The Court: The question was, where was the cab when 
you first saw' it. A. Out on that lot behind there on Mon¬ 
tana Avenue, and I w r ent out and got it and started to work. 




By Mr. Newmyer: 

(,). Was anyone in it at that time ? A. No. It was empty. 
Q. Do you know whether or not any other driver 

293 operated the cab between the time you turned it in 
to Boyd-Martin on Friday and the time you went to 

the lot no Monday? 

Mr. Schwartz: I object to that question. 

The Court: Overruled. Do you mean whether he saw 
anyone operating it? 

Mr. Newmyer: Yes. 

A. Mav I answer? 

The Court: Did you see anyone operating that car be¬ 
fore that time? 

The Witness: Did I see anyone operating it? 

The Court: Yes. 

The Witness: No. 

Bv Mr. Newmver: 

• * 

Q. Did any official of the Yellow Cab Company tell you 
on that Monday whether or not any other driver had oper¬ 
ated it? 

Mr. Schwartz: I object to that question. 

The Court: I overrule the objection. 

Mr. Schwartz: If Your Honor please, I think an official 
might cover so many of the people out there. I suppose he 
has limited it to an officer of the company? 

The Court: That is what I imagine he meant, some of¬ 
ficer of the company. 

Mr. Schwartz: He would not know who the officers of 
the company were. 

294 Mr. Newmyer: I don’t know what position this 
man holds. 

The Court: Well, I think any officer or anyone in the 
position of foreman would be competent. 

Mr. Schwartz: Well, I object. 

The Court: I overrule the objection. 
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By Mr. Newmyer: 

Q. Did any official or anyone in the position of a fore¬ 
man give you that information, as to whether anyone else 
had operated the cab between the time you turned it in until 
Monday? A. I went in the office two or three times. I 
wanted to make some money— 

The Court (interposing): Just answer the question. A. 
Why, yes. 

By Mr. Newmyer: 

Q. Who was it ? A. That was Mr. Bill Keating. 

Q. What is his job there? A. He is downstairs head of 
the drivers, issuing the gas and making the slips out for 
repairs, hires the men and fires them; whatever it is to do. 

Q. He hires and fires the men? A. That is his duty, and 
to give you a slip for repairs, you know. 

Q. Did he tell you that any other driver had been 
295 using that cab? 

The Court: He has already answered that ques¬ 
tion, Mr. Newmyer. He said Mr. Keating told him someone 
else had used it. 

• #*•••*# • • 

297 Richard H. Gray was called as a witness on behalf 
of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Schwartz: 

Q. Will you state your full name? A. Richard H. Gray. 

Q. What is your occupation? A. Inspector, Department 
of Vehicles and Traffic. 

Q. How long have you been engaged as an inspector of 
the Department of Vehicles and Traffic? A. A little less 
than three years. 

Q. That is under the District Government? A. Yes. 
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Q. Do you know how many inspection stations there are 
operated by the District Government? A. Two. 

Q. Are taxicabs inspected at those inspection stations? 
A. They are. 

Q. How many times a year are taxicabs inspected? A. 
Twice. 

Q. How many inspections are made of private vehicles? 
A. Once a year. 

Q. What type of inspection is made by the District 

298 Government ? A. A mechanical inspection of the car. 

Q. Does that include an inspection of the safety 
appliances on the car? A. That is right; brakes and the 
lines. 

Q. How are the inspections made of the brakes? A. Well, 
a visual inspection is made of the mechanism, brake hoses, 
and so forth, and then a machine test is made on the appli¬ 
cation of the brakes in the operation of the brakes. 

Q. So that on the foot brake the inspection is two-fold? 
A. That is right. 

Q. That is a visual inspection by which the inspector looks 
at the brake apparatus? A. Yes. 

Q. And then a further test is made on a machine by which 
it is determined the stopping capacity of a vehicle? A. Yes. 

Q. Was an inspection made of a 1941 Yellow Cab on 
March 10, Tag No. 22-978? A. That is right. 

Mr. Schwartz: May we stipulate that the tag No. 22-978 
is the same cab involved in this accident? 

Mr. Newmyer: I assume so. 

Mr. Schwartz: If you want to check it— 

Mr. Newmyer (interposing): Well, it was the one 

299 that was left here? 

Mr. Schwartz: Yes. 

Mr. Newmyer: So I assume that is the same one. 

By Mr. Schwartz: 

Q. Did you say there was an inspection made of that 
automobile on March 10? A. Yes. 
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Q. What was the result of the inspection as to the brakes, 
both foot and hand? A. Well, the brakes, both the hand 
brake and the foot brake were found to be in good condition. 

Q. That was March 10,1944 ? A.Yes, sir. 

Q. Directing your attention to what is known as a brake 
hose cable, which is a device, 1 understand, on hydraulic 
brakes of Ford automobiles, as well as other cars, may that 
brake hose cable deteriorate from the inside? A. Yes, sir; 
both inside and out. 

Q. When it deteriorates from the inside of the hose cable, 
can the fact of that deterioration be determined by a visual 
inspection of it? A. Xot unless it would break under the 
test. 

Q. If it did not break under the test, it would not be ob¬ 
served? A. No. 

300 Q. What happens when the brake hose line breaks ? 

A. You have no brakes on the car whatever. That is, 
you have a hand brake but no foot brake. 

Mr. Schwartz: Your witness. 

Cross Examination 
By Mr. Newmyer: 

Q. If the hose cable deteriorates from the inside could 
that be seen by an inspection ? A. Yes, sir. 

Q. How would it appear if it deteriorated? What would 
be the appearance of it? A. At the present time there are 
two general types of deterioration. One is caused by the 
hose not being installed properly and the rubbing of a tire 
on a turn. There is another type that is caused by grease 
and oil getting on the rubber hose. 

Q. When the outside of the hose deteriorates from any 
of these causes, what appearance does it have showing that 
deterioration? A. Well, from rubbing on the tire it has a 
scuffed and cut appearance; and the other from petroleum 
products causing swelling. The rubber softens and swells. 

Q. Could any mechanic familiar with that condition in 
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automatic brakes of a car see that from a visual in- 

301 spection, if he looked? A. Yes, sir. 

**##*••* •• 

Redirect Examination 
By Mr. Shcwartz: 

Q. The visible inspection that was made on March 10 of 
this taxicab: If it liad revealed any scuffing or wearing on 
the brake hose cable when the car w~as inspected, 

302 would it have received approval? A. No. It would 
have been on the card and the hose would have been 

replaced. 

Q. Then, when the car is passed as being in good condi¬ 
tion without defects, is there any sticker affixed to the car? 
A. There is an approved sticker which is placed on the 
windshield. 

Q. That was done on this car when your approval was 
made on March 10 ? A. On March 10. 

Mr. Schwartz: That is all. 

Recross Examination 

By Mr. Xewmyer: 

Q. Does this record show the mileage of the car brought 
in ? A. The record inspection does. The yellow card does 
not. 

Q. What does the record of the inspection, this District 
inspection, show the mileage was on March 10, as shown on 
the speedometer? A. 70,178 miles. 

Q. How many? A. 70,178. 

Q. It is a fact, is it not, Officer, that the foot brakes op¬ 
erate on a separate mechanism than the hand brake? 

303 A. Yes, sir. 

Q. And a defect in one does not affect the other? 
A. That is correct. 

• # • • • • • • • • 






163 


Mr. Schwartz: Now, we offer in evidence this manifest. 

The Court: Very well. 

Mr. Newmyer: What do you offer? 

Mr. Schwartz: I am offerin'!; this manifest, just this page. 

Mr. Newmyer: If Your Honor please, he is offering one 
page of a manifest on Monday, April 22— 

Mr. Schwartz (interposing): Monday, the 22nd, and it is 
May. 

Mr. Newmyer: I think I would like to object to this. I 
think I should have a chance to compare it with the mani¬ 
fest which the man himself made. 

Mr. Schwartz: You understand this is the manifest he 
made. 

Mr. Newmyer: No. That is not the one he made— 

Mr. Schwartz (interposing): Just a minute. May I re¬ 
call Mr. Cook to the witness stand? 

The Court: Yes. 

304 Thereupon William W. Cook was recalled as a wit¬ 
ness on behalf of the defendant and testified as fol¬ 
lows : 

Direct Examination 
By Mr. Schwartz: 

Q. Mr. Cook, this manifest wdiich I show you for Monday, 
the 22nd, covering the day of this accident; when was that 
made out by you ? A. The last day 1 worked for the Yellow 
Cab Company. 

Q. That was Monday, May 22. Was that the day? A. 
That was the day. 

Q. Is that the original which you wrote out? A. It is the 
original. 

Q. Or was it written on some other card first? A. No. 
That is the original with the four jobs and everything. The 
one he has, I think, starts on a Monday in September or 
October. 

Q. Sometimes some of the manifests are issued here on 
card form like this by some of the companies? A. Yes. 
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Q. And some in book form? A. Yes. 

Q. You kept your manifest and everything this day 
'105 in this book form? A. Yes. 

Q. And this is it (indicating)? A. Yes, sir. 

By Mr. Newmyer: 

Q. The manifests for this particular cab before this last 
day were made on cards ? A. Yes. 

Q. And you are going to bring those cards in? A. Yes, 
sir. 

Q. The only thing this book has in it is your manifest for 
the last day you worked for the Yellow Cab Company? A. 
There may be some days before that made in there. 

By Mr. Schwartz: 

Q. That is what we want to know, if this book has a rec¬ 
ord of the one day when this accident happened and also the 
manifests of the days you worked prior to that. A. There 
are many of them. There is “228,” right up here (indicat¬ 
ing). 

Q. Right up to here? A. This is “262” on Monday, 
so I put this here on that paper (indicating). It goes like 
that, like I have it. 

Q. So that on the preceding page appears the trips you 
made in your manifest, and this is the manifest you made 
for Thursday, the 18th of May? A. Yes; and back 
306 in there another day, the 17th. 

Q. Here is Wednesday, the 17th; here is Tuesday, 
the 16th; this is Monday, the 15th; is that right? A. Yes. 

Q. This is Sunday, the 14th, and this is Saturday, the 
13th, and it continues on with the 12th, 11th, 10th, 9th, 8th, 
7th, 6th, 5th, 4th, 3rd, 2nd, 1st; the 1st of May. A. Yes. 

Q. Then you have got the 30th. That would be April of 
the preceding month. A. April and jumping into May. 

Q. It jumps from the 30th of April to May 1, and starts 
with April 29. 
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Mr. Newmyer: What do you have here (indicating)? 

Mr. Schwartz: That is the way it runs. 

By Mr. Schwartz: 

Q. So that you have here all of your manifests from 
April 29? A. It must be May there, isn’t it? 

Q. No; this is April, April 29, April 30, and May 1. A. 
That is right. 

Mr. Schwartz: You see, I was reading back. 

Mr. Newmver: I see. 

By Mr. Schwartz: 

Q. These are all your manifests from April 29, 1944, 
until the date of the accident while you were a Yel- 
307 low Cab; is that right, in book form? A. Yes, and 
the others I have made is in card form. 

Q. These others are prior to April 28 or before April 28? 
A. es. 

Q. So the cards you have at home cover your manifests 
from April 28 to some date farther back in the month? A. 
Yes. 

Mr. Schwartz: Now, do you want the cards prior to 
April 28? 

Mr. Newmyer: Yes, but there are no cards covering the 
period from April 29 to the date of the accident. 

The Witness: No. That covers only to that date right 
there (indicating). Instead of the lower date up, you read 
the lower date down, see? 

By Mr. Schwartz: 

Q. I notice here there is mileage on this record. Is that 
taken from your speedometer each day?. A. That is the 
speedometer of each day. 

Q. For instance, on the 17th you have 74,988. A. Yes; 
and the next day I subtract this from that at 12 o’clock. 

Q. I see. In order to get your mileage you use your 
speedometer reading? A. Yes. Then I know w’hat to sub¬ 
tract from. 
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308 Q. But that is your speedometer reading? A. Yes. 

Q. On the day of this accident it shows 75,362 
miles; is that right? A. Yes. 

Q. So that you had travelled, according to this record, 
approximately 5,000 miles between March 10 and, if that 
was the correct reading of the speedometer at the inspec¬ 
tion station, and the date of this accident ? A. Yes. I never 
had any trouble with that speedometer. It was always per¬ 
fect. • 

* Mr. Schwartz: 1 offer this in evidence. 

Mr. Newmyer: 1 have no objection. 

The Court: Very well. 

Mr. Schwartz: Oh, I forgot. I was going to pass it to 
the jury. 

The Court: I don't think that is necessary. If you state 


what vou want to show bv it, why, state it. 

Mr. Schwartz: Very well, Your Honor. 

This manifest is in the handwriting of the witness and 
shows Monday, May 22, 1944, Cab No. 228, the driver’s 
rlumber and his name; it shows the mileage here -when he 
tiook the car out and the time it was brought in. It shows 
lis trips, the amount of gas purchased, the number of pas¬ 
sengers, and it shows this trip from the Social Secur- 

f 9 ity to the Raleigh, the time and fare he received; the 

same thing to Church Street, the Mayflower and 1526 
ljlth Street to the Social Security Board again. 



* • • * 

Henry H. Prince 
# • • * 


• • 


• • 


Direct Examination 


Bv Mr.* Schwartz 


7 

Q. Mr. Prince, will you state your full name? A. Henry 
H. Prince. 

i Q. You are connected with the Metropolitan Police De¬ 
partment? A. Yes, sir. 
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Q. And have been for how many years? A. About 18. 

Q. You are the police officer who w r as on duty with Officer 
Sims who was also here and called as a witness in this case? 
A. I was. 

Q. On May 22, 1944, when there was a collision which 
occurred between a Yellow Cab and the taxicab in 

314 which Mrs. Thomas was a passenger? A. Yes, sir. 

Q. Have you, at my request, made a measurement 
from the west curb line of 7th Street—do you know where 
the stop line is on the south side of Pennsylvania Avenue? 
A. Yes, I do. 

Q. That stop line extends from which curb? A. From 
the south side of Pennsylvania Avenue it extends over 
across Pennsylvania Avenue to the loading platform, which 
would be the south platform. 

Q. Does the northern extremity of that line come in con¬ 
tact with the east end of the loading platform on the south 
side of Pennsylvania Avenue? A. Yes. 

Q. That is the platform for eastbound street cars? A. 
That is right. 

Q. And the south end of that stop line is at the south 
curb? A. That is right. 

Q. Did you have occasion at my request to measure from 
the west curb line of 7th Street to the stop line, the distance? 
I want to know the distance, if you had occasion to measure 
it, from the west curb of 7th Street to the stop line to which 
you have just referred? A. I did. 

315 Q. How many feet is that? A. 57. 

Q. And from the stop line to the bulge where the 
curb bends around from Pennsylvania into that little street 
that cuts out— A. (Interposing). On the south side of 
Pennsylvania Avenue. 

Q. Yes. A. 51 feet. 

Q. So that from the bulge to this stop line is 51 feet, and 
from the stop line to the west curb of 7th street is 57 feet? 
A. That is right. 

• *•#••*••• 
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Cross Examination 
By M r. Newmyer: 

Q. When were you requested to make those measure¬ 
ments? A. This afternoon. 

Q. Did you make them this afternoon? A. Yes, sir. 

Q. Did you draw a little diagram of the measurements? 
A. Xo, I did not, because I had measured them before. Evi¬ 
dently I had measured from the sidewalk. I have them 
•> 

there. 

Q. Have you got them? A. Yes (producing paper). This 
is kind of dim. 

,‘>16 Q. When did you make this? A. I made this this 
afternoon. 

The Court: When did you make it? 

The Witness: This afternoon, today. 

By Mr. Newmyer: 

Q. The width from this south curb line of Pennsylvania 
Avenue to the south curb line of the car stop, you measured 
thht to be how many feet? A. The distance from the west 
curb line of 7th to the— 

Mr. Schwartz: Xo. The question is the width of Penn¬ 
sylvania Avenue. 

Bv Mr. Newmver: 

» * 

Q. Going north. A. Going north? 

The Court: Between the loading platform and the south 
curb. A. 38 feet. 

By Mr. Xewmyer: 

'Q. Did you notice three or four lamp posts spaced a cer¬ 
tain distance apart in front of the Archives Building? A. 
I noticed some lamp posts. 

Q. Did you make a notation on here? A. No. That is 
not my drawing (indicating). You are looking at my draw¬ 
ing, here (indicating). 
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Q. Who drew this? A. Another officer. 

317 Q. You don’t know anything about that? A. That 
was not done today. 

Q. When wras that done? A. Yesterday. 

Q. Which officer did that? A. That was for my informa¬ 
tion. I don’t know his name, right now. 

Q. Do you know how long or how far back this loading 
platform for the street cars extends; how far is that? A. 
No, I didn’t measure that. • 

Q. How far back does it go; do you recall? A. No, I 
don’t. It is a right long loading platform. 

The Court: Does it go beyond the bulge? 

The Witness: Yes, sir. 

Mr. Schwartz: I will stipulate, Mr. Newmyer, that he 
might go up there and measure where it extends to. 

Mr. Newmyer: The witness said it goes beyond the bulge. 
The Court: Yes. 

The Witness: It goes back beyond my measurements to 
the first bulge. 

318 William D. Keating 
#••••#••*• 

Direct Examination 

By Mr. Schwartz: 

Q. Please state your full name. A. William D. Keating. 
Q. You are also known by the nickname of Bill Keating? 
A. Yes, sir. 

Q. Mr. Keating, wiiat is your employment? A. Person¬ 
nel manager assistant. 

Q. Personnel manager assistant of what? A. The Yellow 
Cab Company. 

Q. How long have you been employed in that capacity? 
A. About five years. 

Q. In May, 1944, w’ere you employed in that capacity? 
A. That is right. 


170 


Q. Is there included in your duties the matter of author¬ 
izing work on automobiles, repairs? A. I authorize all 
work on repairs. 

Mr. Schwartz: I ask that this be marked as Defendant’s 
Exhibit No. 3. 

(Said document, being an authorization slip, was marked 
“Defendant's Exhibit No. 3.’’) 

319 Mr. Xewmyer: May I see it? 

Mr. Schwartz: Yes. 

(Mr. Xewmyer examines said Exhibit Xo. 3.) 

By Mr. Schwartz: 

q). 1 will ask you to look at that and tell us what it is, and 
describe it. A. This is for tuning the motor— 

Q. (Interposing) Is that an authorization slip? A. Yes. 
Q. For what car? A. Cab Xo. 228. 

Q. Cab 228 is the taxicab operated by William W. Cook 
on that date? A. That is right. 

Q. Is this in your handwriting? A. That is my writing. 
Q. And made at that time? A. That is right. 

Q. Is any part of that not in your handwriting? A. These 
figures, here (indicating). 

Q. The figures in the left-hand column “11” in two 
places, and the figures in the right-hand column “390” and 
“85” are not in your handwriting? A. That is right. 

320 Q. The rest is in your handwriting? A. Yes, sir. 
Q. I notice on the back “Company charged”. A. 

We have different charges, a company charge and a driver’s 
charge. 

Q. What is meant here? A. It was charged to the com¬ 
pany and not the driver. 

|Q. And where it says “Authorized” that is your writing? 
A. That is right. 

Q. After the work is authorized, what happens with ref¬ 
erence to the requisition or authorization? A. It goes to 
the shop foreman. 
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Q. What are these figures “11, 11, 390 and 85’’—what 
do they mean? A. The numbers on the left are the me¬ 
chanic’s numbers. 

Q. To designate which mechanic did the work? A. That 
is right. 

Q. And the figures in the right-hand column? A. They 
are the bookkeeper’s figures. That is the charge on the 
cab. 

Q. That is the price? A. That is right. 

Q. After the work is completed where does this go? A. It 
goes upstairs. 

Q. After the w T ork is completed and it goes upstairs, what 
is done with the information that is contained on 

321 here, with reference to any other record? A. It is 
put on the daily summary to show whatever the 

charge is. 

Q. Is that what is known as a daily summary? A. That 
is right. That is made out every day. 

Q. I direct your attention to a page in the daily summary 
under date of May 19, under the heading “Sold to,” and 
then there appears “228.” Does that refer to the cab 
number? A. That is the cab number. 

Q. Are these records kept in the regular business of the 
Yellow Cab Company which I have mentioned, both the 
authorization and the daily summary? A. That is right. 

Q. And then it shows under the heading “Company 
charges, $4.75.” That is taken from the cost sheet? A. 
That is taken from my authorization. 

Q. From the column which shows the cost of the job? 
A. That is right. 

Q. In the matter of replacing a spring, is that work done 
at the Yellow Cab Company shop? A. No, sir. 

Q. The Yellow Cab Company maintains a shop where 
work is done on its cabs? A. We have a garage there. 

322 Q. And does it maintain a shop and mechanics? 
A. Yes, sir. 

Q. What about spring work? A. Spring work is sent 
outside. 
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Q. Who is that sent to ? A. Martin & Boyd. 

Is that the same Martin & Boyd Spring Works, Inc., 
at 622 L Street, Northwest? A. That is right, sir. 

Q. When the work is done there, what happens after the 
work is completed? A. They bill us. 

Q. They bill the Yellow Cab Company? A. Yes, sir. 

Q. Have you had occasion to see these bills from them? 

A. Not very much. They go straight up to the bookkeep¬ 
ing department. I make the authorization. 

Q. The bills, when they come back from Martin & Boyd, 
do not come to you, but go right up to the bookkeeping de¬ 
partment? A. Y’es. 

Q. Do you recall this Cab No. 228, which Mr. Cook was 
driving at one time? A. Yes, sir. 

Q. Do you recall an occasion when an accident oc- 
323 curred to this cab on May 22? A. Yes, sir. 

Q. Did you have occasion after the accident oc¬ 
curred to go to the inspection station and look at any part 
of the equipment of the cab? A. Y’es, sir. 

Q. What did you go for? A. They sent me down there 
to see if I could locate the brake cable. 

Q. The cable that had been broken? A. Yes, sir. 

Q. Were you able to obtain it from the inspection station ? 
A. No. They could not find it. 

Mr. Newmyer: When did he go there? 

By Mr. Schwartz: 

Q. How soon after the accident did you go? A. It was 
sometime afterwards; maybe five or six weeks. 

Q. About five or six weeks afterwards? A. That is right. 

Q. That was at my request? A. Yes, sir. 

Q. Did you learn what had been done with it ? A. They 
didn’t know. They had another cable but that was not ours. 

Mr. Schwartz: You may inquire. 
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324 Cross Examination 

By Mr. Newmyer: 

Q. Mr. Keating, are the repairs and inspections of the 
cabs made on such occasions as the cab drivers come to you 
and report that they need them ? A. That is right. We 
figure what is needed to be done, and then there is a further 
inspection in the shop. 

Q. I'hen there is a further inspection made in the shop? 
A. Yes, sir. 

Q. When? A. By the shop foreman. 

Q. You mean, after the repairs are done? A. After the 
repairs are done and the drivers ask for the cars, and then 
the shop foreman tries the car out. 

Q. Does the cab company have any periodic inspections 
of its cabs? A. At the D. C. Inspection Station. 

Q. That is down at the District station, but does the cab 
company have any periodic inspection of its cabs? A. They 
didn’t have but they do now. 

Q. Did you at the time of this accident? A. No, sir. 

Q. You simply waited until the driver reported some¬ 
thing w r rong with the cab and you would authorize it to be 
fixed? A. That is right. 

325 Q. If the driver did not report anything wrong 
it would not be fixed? A. Unless we happened to 

catch it. 

Q. Unless you discover it? A. That is right. 

Q. How many cabs was the company operating at that 
time? A. I couldn’t sav right offhand. 

Q. As the personnel manager, wouldn’t you know? A. 
Well, yes. I could give you an approximate number. 

Q. Approximately how many? A. About 608. 

Q. Who had charge of the repairs in your shop? What 
was the man’s name who was foreman of the shop? A. Mr. 
Morton. 

Q. How many mechanics did you have at that time? A. 
I couldn’t give you the exact number of mechanics. 
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Q. What is that? A. I couldn’t give you the exact num¬ 
ber. 

Q. Would there be any record of that? A. Yes, sir. 

Q. Who would have that record? A. The bookkeeper, 
Mr. Arkin. 

Mr. Schwartz: I am sure he is not available because he 
has been inducted into the military service, from the lastest 
information I have. But, we can get that informa- 

326 tion if it necessary. 

By Mr. Newmyer: 

Q. This No. 11 that was put on this slip, which you say 
you did not write on there, in whose handwriting is that? 
A. That is Mr. Morton’s; he puts that on. He is the shop 
foreman. 

Q. Mr. Morton, the shop foreman, puts that on? A. Yes, 
sir. 

Q. And the amounts of the charges that are made to the 
company for repairs by the Yellow Cab Company, that were 
put on the right, and that were not in your handwriting, in 
whose handwriting are they? A. Whoever was taking care 
of the daily ledger at that time. 

Q. In what department would that be? A. In the book¬ 
keeping department. 

Mr. Newmyer: That is all. 

Redirect Examination 
By Mr. Schwartz: 

Q. Sometimes they are put on by Mr. Morton? A. Yes, 
on small jobs they might be put on by Mr. Morton. 

Q. All these inspections that are made when a car comes 
in are regular inspections when the drivers bring the cars 
in for a periodical inspection before they go to the 

327 D. C. inspection? A. Before the D. C. inspection. 

Q. Mr. Newmyer asked you about that. A. I tied 
that in with the D. C. inspection. 
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Q. Besides the D. C. inspection there is an inspection by 
the Yellow Cab Company? A. Right now we have— 

Q. (Interposing) I am not speaking of right now. At 
that time, before the D. C. inspection, was there any inspec¬ 
tion made by the Yellow Cab Company? A. We always 
inspect the cabs before we send them down to the D. C. 
inspection. 

Mr. Schwartz: That is all. 

Recross Examination 
By Mr. Newmyer: 

Q. You mean on the day when you know the cabs were to 
be taken down to the District office for their semi-annual 
inspection, then, at the time they are brought in to you, you 
look them over to see if they are going to pass the inspec¬ 
tion? A. That is right. 

Mr. Schwartz: When you say “brought in to you,” do 
you mean brought in to him personally? 

By Mr. Newmyer: 

Q. You understand; brought in to the shop. A. Yes; 
under my supervision. 

#•*•#•••*# 

329 Charles W. Morton 

*•*#*•**#* 

Direct Examination 
By Mr. Schwartz: 

Q. Will you state your full name? A. Charles Watson 
Morton. 

Q. What is your occupation? A. Shop-foreman of the 
Yellow Cab Company. 

Q. How long have you been employed in that capacity? 
A. Since 1940; March, 1940. 

Q. Prior to that time what was your occupation and busi¬ 
ness connection? A. I was service salesman for L. P. 
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Steuart and mechanic for Benjamin Taylor and H. R. King. 

1 Q. How long have you been following the occupation of 
automobile mechanic and foreman? A. I didn’t get that. 
Q. How long have you been following the employment of 
automobile mechanic or shop foreman in connection 

330 with the repair of automobiles? A. Twenty years. 

Q. I wish you would describe what the brake hose 
cable is and where it is in a Ford automobile 1941. A. The 
tjrake hose is a tube covered with rubber and it runs from 
a line and is fastened to the chassis and from there around 
to the wheel center. 

Q. How big is that? A. It is about a half an inch in cir¬ 
cumference. 

Q. How long? A. Some of them 10 inches and some of 
them a foot. 

1 Q. They run between 10 and 12 inches? A. Yes. 

Q. It is possible for a brake hose cable to deteriorate 
from the inside and break? A. It is possible for one to 
break and possible for it to deteriorate. 

Q. When it deteriorates from the inside can that deterior¬ 
ation occur and continue until the hose cable breaks without 
any opportunity to discover it before it breaks, by an in¬ 
spection? A. Yes, sir. 

Q. When it breaks what happens to the ability to stop 
a car by the application of the foot brake? A. When it 
breaks vou have no foot brake whatsoever. 

Q. Can there be a situation where you could have 

331 perfect functioning foot brakes and the hose cable 
will suddenly break any you have thereafter no brak¬ 
ing capacity from the brakes? A. That is right. 

Q. On the automobile? A. Yes. 

Q. That is what you call a hydraulic brake? A. Yes, sir. 

! Q. Ts there also a mechanical or hand brake on a 1941 
Ford automobile? A. Yes. 

Q. That is independent of the other braking device? A. 
That is right. 

Q. Can a collision with an automobile cause the hand 
brake, which would be operating properly, to become de- 








fective so that it will no longer operate properly ! A. It 
can, yes. 

Q. How can that occur ! A. By a sudden jolt. 

Q. When that takes place what happens ? A. When that 
takes place you won’t have a hand brake or anything. 

Q. 1 show you Defendant’s Exhibit 3 and ask you whether 
any of this is in your handwriting ? A. The figures are in 
my handwriting. 

332 Q. In the left-hand column 1 see two figures, each 
one being “11”. What does that indicate! A. The 

number of the mechanic that did the job. 

Q. What mechanic did the job, according to that! A. A 
fellow by the name of Burroughs. 

Q. The figures on the right-hand side: What do they 
indicate! A. That indicates how much it cost to do each 
independent job. 

Q. What is a leaf in a spring! A. A leaf in a spring is 
a piece of metal that they make springs out of, and that 
controls the riding of the car. 

Q. That controls the comfortable riding of the car! A. 
That is right. 

Q. Does that have anything to do with the brakes! A. 
No. 

Q. Where is that work usually done! A. We usually 
send it to Martin & Boyd Spring Works. 

Q. When a car comes into your shop to be repaired and 
the repairs are made according to the authorization, what 
check is made when the car comes in to determine whether 
or not there is anything else wrong that should be repaired? 

Air. Newmyer: I object to that as leading, and there is 
no evidence that any check was made. 

The Court: I overrule the objection. Answer the 

333 question. 

A. When the job is completed a check with the 
mechanic on the job should be done, and driving the car in¬ 
spected to see if there is any additional work to be done. 
Q. If on such an inspection you find additional work to 
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be done, then what occurs ? A. We do the job right there 
before the cab goes out. 

Q. Do you have authority to do that work? A. Yes, sir. 

Mr. Schwartz: That is all. 

Cross Examination 
By Mr. Newmyer: 

C*>. Do you have any recollection now of the work that 
was done on this particular cab back in May, 1944 ? A. The 
only recollection I have right now is the order we have here. 

Q. The only thing that refreshes your recollection is the 
fact that you find that order there ? A. Yes. 

Q. Have vou anv recollection that vou did ride in this 
cab on that date? A. I ride in practically all of them. 

Q. I am asking you if you have any recollection of this 
cab? A. That I rode it? 

334 Q. Do you remember riding in it? A. Yes. 

Q. Where did you ride in the cab? A. Just around 
the block; that is all. 

1 Q. Who rode with you? A. The mechanic. That is all 
I remember, now. 

Q. Do you know Mr. Cook? A. Yes, sir. 

Q. He was the driver of the cab? A. Yes, sir. 

Q. Did he ride around with you? A. I don’t remember. 

Q. Did you see him there? A. I saw him there, yes, sir. 

Q. Had he been waiting there that morning for you to 
finish work on that car ? A. I don’t know whether he stayed 
around that long or not. 

Q. How long did it take you to complete all the work that 
was done on this cab that day? A. The work we did I 
think would take us around tw*o hours. 

Q. If Mr. Cook said it took about twenty minutes, that 
is not right? A. No, sir, it is not. 

3,35 Q. But you do remember Mr. Cook was around 
there? A. He was, but I don’t remember when or 
what time. 
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Q. He was waiting there to take his cab out at 12 o’clock, 
and took it out? A. He took it out after it came back from 
having the spring put in it. 

Q. Do you remember that the springs were fixed on 
Friday before this Monday that he took the cab out? 

Mr. Schwartz: If Your Honor please, the testimony is 
that the work on the car was done on Friday before the car 
went to Martin & Boyd. 

Mr. Xewmyer: I will ask him this question: 

Q. Do you remember on the previous Thursday when Mr. 
Took was there, when the repairs were made, he was wait¬ 
ing to take the car over to Martin & Boyd’s to have the 
spring fixed, and you saw him leave with the car, did you ? 
A. No. I don’t see the fellows, all of them, leave when the 
cab is finished. 

Q. How many cabs did you have in there that day for 
repairs? A. That is something I can’t tell, about any par¬ 
ticular case. We ran an where from 30 to 40 that day. 

Q. How many mechanics did you have at that time? A. 

Eight or ten at that time. 

336 Q. How many cars did you have under repair? A. 

We had around 30 or 40. 

Q. Now, if the deterioration of this hose cable comes 
from the outside it is visible to the eve, isn’t it? A. That 
is right. 

Q. You can see that cable that comes under the fender 
if you turn the front wheels and look down? A. You can 
not see all of it. You can see part of it. 

Q. You can see the portion that is exposed ? 

Juror Chandler: May I ask one question? 

The Court: No. What is the question? 

Juror Chandler: Where do you adjust the hand brake? 

The Court: Do you object to that? 

Mr. Schwartz: No. 

Juror Chandler: The emergency brake. I just want to 
know where you adjust the emergency brake from, because 
T understand that morning the emergency— 
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The Court (interposing): Just answer the question. 

The Witness: There are two places on a Ford; one of 
them is on the emergency handle which has a turnbuckle 
on it and the other is down back of the transmission. 
Juror Chandler: Do you do that from the top? 

The Witness: No. One of them is under the car and the 
other is in the car. 

Bv Mr. Newmyer: 

337 Q. The part of the hand brake you adjust from the 
hand brake itself is right in the car? A. No, sir; 

there are two places. 

Q. One of the places is in the car? A. Yes. 

Q. And the other place, where you have to get underneath 
the car, is back by the transmission ? A. Back of the trans¬ 
mission. 

Q. That is to the rear of the center? A. It is about the 
center. 

Q. And you don't have to get under the front fenders to 
do that work? A. No, sir. 

Mr. Newmyer: That is all. 

The Court: That is all. 

(Witness excused.) 

Mr. Schwartz: May I offer this in evidence and also this 
record ? 

Mr. Newmyer: No objection. 

Mr. Schwartz: I offer in evidence, ladies and gentlemen 
of the jury, this record. This has already been identified 
as the order slip, under date of May 19, which is merely a 
summary showing the work done on Cab No. 228, company 
charges $4.75. 

(Said bill from Martin & Boyd Spring Works for $7.50 
was marked “Defendant’s Exhibit No. 4.’’) 

338 Mr. Schwartz: Mr. Newmyer, if Your Honor 
please, has stipulated that what is known and marked 

as Defendant’s Exhibit No. 4 is a bill received from Martin 
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& Boyd Spring Works covering the repair to a Ford rear 
spring, $7.50, about which there has been some testimony. 
Mr. Newmver: What is the date? 

Mr. Schwartz: May 20, 1044. 
*••*****:/.■<> 

Ruth A. Gossard 

*•**••***» 

Direct Examination 
By Mr. Schwartz: 

Q. Will you state your full name, please? A. Ruth A. 
Gossard. 

Q. In May, 1944, where were you living? A. 1526 17th 
Street, Northwest. 

Q. Is that an apartment house? A. It is. 

Q. With reference to the streets in there, is that the 
building that is located at 17th and Church Streets, North¬ 
west ? A. Right. 

Q. What is the name of the apartment ? A. The Cav¬ 
anaugh Courts. 

339 Q. At that time where were you employed? A. 
The War Production Board. 

Q. Where was your office located? A. In the Social Se- 
curitv Building. 

Q. Where is the Social Security Building located? A. 
At 4th and Maryland Avenue, Southwest. 

Q. On May 22, 1944, did you have occasion to go from 
the Social Security Building to your apartment? A. I did. 

Q. Do you remember about what time of day it was ? 
A. I would say it was between 1 and 1:30. 

Q. By what means did you leave to go to that address? 
A. A taxicab. 

Q. Did you get a taxicab at that time? A. I did. 

Q. Did you give the taxicab driver any instructions about 
waiting for you? A. I asked if he would wait, that T would 
go right on back to the Social Security Building. 
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Q. Did you get back into the cab? A. 1 did. 

Q. From then on where did you go? A. I asked him to 
go back to the Social Security Building, and lie got at ap¬ 
proximately 7th and Pennsylvania Avenue where the 

340 accident occurred. 

Q. Do you remember anything about the route 
which was taken by the driver? A. Other than we went in 
a southerly direction either on 17th Street or, 1 would say, 
15th Street. 

Q. Were there any other passengers in the cab with you ! 
A. Xo. 

Q. Will you describe that trip back to the Social Security 
Building, whether there were any interruptions in the trip 
or whether it was continuous? A. I would say there were 
the average normal stops. 

Q. For what purpose? A. That is, for stop lights or to 
let out the other passengers. 

Q. Was there anything unusual about the ride? A. Xo, 
sir. 

Q. Xow, did there come a time that this taxicab, while 
it was on Pennsylvania Avenue, was involved in a collision? 
A. I beg your pardon? 

Q. Did there come a time that this cab, while on Pennsyl¬ 
vania Avenue proceeding east toward your destination, was 
in a collision? A. Yes, sir. 

Q. Just before that, about how fast was the cab going, 

if vou know? A. I would not sav over 15 miles an 
» * 

341 hour, if that much. 

Q. Do you know in what lane of traffic the taxicab 
was moving: whether it was near the curb or near the street 
ear loading platform when it came to a point near 7th 
Street? A. I would say we were at the curb side. 

1 Q. At the curb side rather than at the platform ? A. The 
right-hand side, yes, sir. 

Q. What occurred from then on? A. As I recall I had my 
money in my hand to pay the driver. Then, I got out and 
stood on the sidewalk a few minutes, and then I marched 
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on across the street and got in another cab which carried 
me on to work. 

Q. What occurred before that? A. To me? 

Q. Directing your attention to the collision—was there 
a collision between your cab and the cab standing in front 
of you ? A. Yes, there was. 

Q. Do you have any way of estimating the number of 
stops that the driver of the cab you were in made from the 
time he picked you uj) until the collision occurred? A. I 
would have to just guess at that. 

Q. You paid no particular attention to that? A. No, 1 
didn’t. 

Q. Now, just before the collision occurred were you aware 
of the fact that there was going to be a collision? 

342 A. No, sir. 

Q. Did the driver say anything to you just before 
the collision? A. Not to the best of my knowledge. 

Q. You recently have been living down in Florida? A. 
Yes, sir. 

Q. You came up to Washington for this trial at my re¬ 
quest? A. Yes, sir. 

Mr. Schwartz: You may inquire. 

Cross Examination 
By Mr. Newmyer: 

Q. Mrs. Gossard, when you said “Not to the best of your 
knowledge,” do you recall the driver saying anything to 
you just before the collision occurred? When you were 
first asked whether or not you recalled that, since you have 
been back in Washington. A. Yes, sir. 

Q. It is possible that the driver may have said something 
to you at the time and that you do not recall it? A. It is 
possible, yes, sir. 

Q. This trial started Monday. When did you arrive back 
in Washington? A. I arrived in Washington Thursday 
night. 

343 Q. You have been here ever since? A. Yes, sir. 
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Q. Then you are here just temporarily on your re¬ 
turn? A. Yes, sir. 

Q. What was the force of the collision with that cab.’ 
A. Well, to me it was a very minor one, and as 1 recall my 
<*hin was up over the front seat of the car. 

Q. You were sitting in the back seat ? A. Yes, sir. 

Q. And when the collision occurred your chin was over 
the front seat ? A. That is, I just hit up against the back 
of the front seat. , 

Q. Did you hit your chin? A. I don’t recall. 

Q. You were not hurt? A. No, definitely no. 

Q. Had you braced yourself from anything that the 
driver had told you? A. I don’t recall that T did that. I 
was completely relaxed. 

Q. Did you observe the lady in the cab that was struck ? 
A. I did not. 

Q. You did not go over to see her? A. I did not know 
there was anyone in the eab. 

344 Q. You did not know that? A. No. 

Q. You just got out of the cab and got in another 
cab and went back to work? A. I stood on the sidewalk a 
few minutes. 

Q. When was the first time since this that the matter was 
called to your attention? A. I had a letter from the Yellow 
Cab Company when I returned from a trip down at Miami 
last Wednesday, that is, a week ago. 

Q. That was the first time your recollection was asked 
about it? A. Yes, sir. 

Sfc * * • • • * • * * 

353 The Court: Leaving out the first line, yes. The 
first line in No. 8 is a verdict against both defendants. 
Well, you have no objection to that? 

Mr. Schwartz: I object to No. 8, if Your Honor please, 
unless there is inserted in the first paragraph—I haven’t 
gotten to the second one—before the word “expenses”, the 
words “the necessary expenses and necessary loss of earn- 
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ings.” I think the word ‘‘necessary” ought to be inserted. 

The Court: Have you any objection to that? 

Mr. Xewmyer: It is not a question of whether they were 
necessary, but whether they were reasonable expenses. 

Mr. Schwartz: I think they must be necessary expenses. 
I think if she could have returned to work sooner than she 
did, it was her duty to do all reasonable effort to return to 
work and to return as reasonably prompt as she could. 

The Court: “Which she has incurred in consequence of 
her injuries in the treatment of them”; how would that be? 

Mr. Newmver: That would be all right. 

Mr. Schwartz: I still think on the subject of earnings, 
it should be limited to those earnings that were necessarily 
lost by her. 

The Court: I do not think so. 

Mr. Schwartz: May the record show my objection to the 
prayer? 

354 The Court: Some of the doctors might have gone 
into the question of whether she was competent or 

not. 

Mr. Schwartz: No, sir. The testimony was from her 
own doctor and from herself that she said she wanted to go 
back to work and thought she could go back to work in De¬ 
cember, and the reason why she did not go to work was on 
her doctor’s advice, advising her not to return to work. Dr. 
Radice testified in his deposition that he did so advise her, 
and had she wanted to go to work— 

The Court (interposing): I will charge it this way: “If 
the expense which you find that she has incurred in the 
treatment of her injuries by reason of the negligent acts 
of the defendant.” 

Mr. Schwartz: That does not cover the question of earn¬ 
ings. Here is what I have written down on that subject in 
the way of an instruction— 

Mr. Newmver (interposing): How did Your Honor 
amend it? 
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The Court: “If the jury finds from the preponderance 
of the evidence what injuries she suffered as the result of 
this collision, she is entitled to be compensated for pain and 
suffering incurred from those injuries and for whatever 
expenses she was put to in the treatment of those injuries 
and anv loss of earnings suffered bv reason of those in- 
juries.” 

Mr. Schwartz: Here is what 1 have in mind to submit to 
Vour Honor in the light of this prayer: 

355 ‘ ‘ The jury are instructed that the plaintiff claims to 
have lost earnings from her employment by reason 

of these injuries. In this connection it is the duty of the 
plaintiff to minimize her damages and return to work as 
sodn as she found she was reasonably able to do so. The 
burden of proof is upon the plaintiff to prove her loss of 
earnings that necessarily resulted from the injuries she 
received on May 22, 1944. If the plaintiff prior to this time 
coitkl have by reasonable efforts returned to work, and if 
you find as a reasonable person she should have done so 
she cannot charge such loss of earnings to the defendant, 
and such loss of earnings, if any, during the period she 
could anti should have worked should be excluded from any 
award or verdict that you might find the plaintiff to be 
otherwise entitled.” 

The Court: Is there any objection to that ? 

Mr. Newmyer: To certain parts of it I have no objection. 
T have no objection to the jury being told that she is only 
entitled to recover for such actual damages as she reason¬ 
ably incurred as a result of her injuries. 

The Court: I will charge that she is not entitled to re¬ 
cover any loss of time which did not result from the injuries 
or for failure to return to work when she was able. 

Mr. Newmyer: I think that is correct. 

Mr. Schwartz: I think that is correct, hut T do not like 
that language as well as T like the language in my 

356 own prayer. 
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The Court: I will charge as I have indicated. 1 
will charge that l‘or the loss of time, she is entitled to that, 
if that time was lost when she was not able to return to 
work; but if they find she was able to go back to work before 
she did and she did not go back when she was able to work, 
she is not entitled to that. 

Mr. Schwartz: I think that correctly states what I am 
contending for. 

The Court: That is what I will charge them. 

Mr. Schwartz: The only difference between what vour 
Honor will charge and what I suggested is that it was her 
duty to minimize the damage. 

The Court: I will not go into the theory of minimizing 
damages. 

Mr. Schwartz: I see; nevertheless, 1 would like to have 
my prayer submitted. 

The Court: All right, but I will not charge on that in 
the case. 

Mr. Schwartz: Then, Your Honor will deny my instruc¬ 
tion No. 5? 

The Court: Yes. 

I am not satisfied with No. 8 myself. 

Mr. Nevinyer: What was the suggestion Mr. Schwartz 
had made? 

357 The Court: I will charge the jury on that question 
that they must find that those injuries which they 
find from the preponderance of the evidence resulted from 
her accident and for all medical and hospital expense, prop¬ 
erly incurred by reason of the injuries and for loss of earn¬ 
ings for such period as the evidence may show—may I 
correct that. Only for such loss of earnings as they find 
she incurred by reason of her inability to work and her 
failure to return to work will not be taken as proof of her 
inability to return. I will charge that. 

Mr. Schwartz: That is in lieu of No. 8? 

Mr. Newmver: I would like to submit an amended prayer 
on that. 
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The Court: Very well. You can rewrite it and I will 
consider it in the morning. 

361 The Court: No. 2 is practically what I expect to 
charge. Strike out the words “The accident in this 

case," and put “mere happening of an accident.’’ 

Mr. Schwartz: Very well. 

The Court: Do you object to it with that modification? 
Mr. Xewmyer: In the first sentence we begin with, “The 
jury are instructed that no presumption of negligence would 
arise from the mere happening of an accident,” but then 
the- next sentence— 

The Court (interposing): Yes. I will not charge the 
second sentence that “The legal presumption is.” In fact, 
I never did think that was the law in spite of the fact that 
some courts do. 

Mr. Schwartz: There may be cases to support that 
proposition. 

The Court: I know it. 

Mr. Schwartz: May I have an exception to Your Honor’s 
refusal to charge No. 2? We are taking out “In this case”. 

The Court: I won’t charge this at all. I will charge 
that no presumption of negligence arises from the mere 
happening of an accident and the burden of proof is upon 
the plaintiff to prove by a preponderance of the evidence 
that the defendant was guilty of negligence and that 

362 such negligence was the proximate cause of the 
accident. I will charge that. 

Mr. Schwartz: May I have an exception to Your Honor’s 
failure to include in the charge this one sentence you have 
eliminated? 

The Court: Yes. 

Mr. Schwartz: That is in Defendants’ Instruction No. 2. 
The Court: I think in No. 3 it is proper, if you will say. 
“Which neither of the defendants.” 

Mr. Schwartz: “Neither of the defendants.” 

The Court: Yes. 
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Mr. Schwartz: Where is that? 

Mr. Newmyer: How will that read, then? 

The Court: What do you say to that, Mr. Newmyer? 

Mr. Newmyer: Would Your Honor mind giving me that 
interlineation. I am sorry I did not catch it. 

The Court: “The jury are instructed that the law re¬ 
quires that the defendants in the operation of their taxicab 
exercise reasonable care to maintain their brakes on their 
taxicab in good working order, and if you find from the 
evidence that the collision occurred solely because of a 
failure of the foot brake to properly function,’’ and insert 
“immediately before the accident,’’ and then “by reason 
of a condition,’’ and then change it to read “of which 
neither of the defendants was aware and in the exer- 
363 cise of reasonable care was unable to discover and 
correct before the collision occurred, then your ver¬ 
dict should be for the defendant.” 

I am not inclined to use the word “correct.'” 

Jr. Schw’artz: All right; take that out. 

Mr. Newmyer: “Of winch neither of the defendants was 
aware and in the exercise of reasonable care.” 

The Court: “Was unable to discover before the collision 
occurred.” 

Mr. Newrmyer: With that change, that would cover one 
phase of the case as to the foot brakes, but then the failure 
of the driver thereafter, if he had an opportunity, to apply 
his hand brake, and following that— 

Mr. Schwartz (interposing): That is covered by the next 
prayer. 

Mr. Newmyer: Yes, but this says, “Then your verdict 
should be for the defendants.” 

Mr. Sclrwartz: It says, “Solely because of the failure.” 

The Court: That word “solely” is a critical w'ord in 
there. 

Mr. Newmyer: I overlooked it and I am sure the jury 
probably will. 

The Court: I will call their attention to it. 
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Mr. Newmyer: Very well, Your Honor. This prayer as 
amended will be granted. 

The Court: Yes. 

361 Do you contend, Mr. Newmyer, that the hand brake 
was in a defective condition before the accident? 

Mr. Newmyer: Well, I think there is evidence both ways 
on that. I am not agreeing to the fact that he did put it in 
for repairs and the accuracy in which the repairs were 
made, and the failure to test at any time up to the collision. 
I don’t know. 

The Court: Do you object to No. 4? 

Mr. Newmyer: Yes, Your Honor. 

The Court: On what grounds? 

Mr. Newmyer: Well, no; I don’t think I do object to it. 
No objection. 

The Court: One ground of objection is that there would 
he no evidence showing that it was defective. 

No. 5, I think, I have already discussed. 

Mr. Schwartz: Your Honor refused that. 

The Court: Yes, as drawn. 

#•••••••#• 

367 Mr. Schwartz: I understood Your Honor was 
36S going to charge with reference to my No. 2. 

The Court: I will charge the jury that the mere 
fact that an accident occurs there is no presumption of 
negligence arises. 

Mr. Schwartz: I understood Your Honor indicated you 
would not charge that part you marked out and refused 
this prayer. 

The Court: Yes. 

Plaintiff’s No. 1 will be charged as to the Yellow Cab 
Company. 

Mr. Newmyer: Yes. 

The Court: Plaintiff’s No. 2 will be charged as amended 
and in connection with that I will charge as to the emerg¬ 
ency—or, that is No. 4. 

Mr. Schwartz: Yes. 
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The Court: Plaintiff’s No. 5 will be charged except the 
last three words. 

Mr. Newmyer: Yes. 

The Court: Plaintiff’s No. 8 has been redrafted. 

Mr. Newmyer: Yes. 

The Court: I think that is all. 

Mr. Newmyer: Did Your Honor say anything with re¬ 
spect to No. 4? 

The Court: Yes, No. 4. I said I would charge that. 

Mr. Newmyer: In connection with the emergency. 

The Court: That would be against both defend- 

369 ants, and I will charge in that connection with refer¬ 
ence to the emergency. 

Mr. Newmyer: Your Honor remembers this manifest? 
The Court: Yes. 

Mr. Newmyer: That was introduced. I asked Mr. 
Schwartz what part of it he offered and he said he just 
offered it for the day of the accident, Monday, the 22nd. 
Now, I would like to offer it for Thursday, the 18th. I 
assumed that was all in for the purpose of showing what 
mileage the driver had as compared to the mileage on the 
day of the accident in connection with that question. 

The Court: The mileage as shown by the inspection and 
the mileage on the date of the accident. 

Mr. Newmyer: Your Honor recalls that the alleged re¬ 
pairs were made on Thursday before the accident, and then 
on this date I wanted to show what the mileage of the car 
was. It shows 75. 

The Court: I think you can show that. 

*•••••••*• 

Mr. Newmyer: Shall I proceed with the argument, Your 
Honor! 

The Court: Yes. 

(After a short recess during Mr. Schwartz’ argument to 
the jury, ending at 11:45 o’clock, a. m., the following 

370 proceedings were had:) 
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Mr. Schwartz: May we approach the Bench? 

The Court: Yes. 

(The following discussion was had at the Bench, out of 
the hearing of the jury:) 

Mr. Schwartz: During the recess the plaintiff was con¬ 
versing with the juror sitting in the second row on the left- 
hand side—and conversing with her. 

The Court: The plaintiff? 

Mr. Schwartz: Yes. I thought I should call Your Hon¬ 
or’s attention to that situation. 

Mr. Newmyer: They were standing in the hall and this 
lady juror asked her something about California. They did 
not discuss the case, and I called her in. Yesterday, or 
rather the other day, one of the jurors was talking to the 
driver and we simply cautioned him to state nothing fur¬ 
ther. 

Mr. Schwartz: This is the first time 1 knew there was 
any talking to the jurors. 

Mr. Newmyer: Mr. Melrod spoke to the driver about 
that. They didn’t discuss that any more than he spoke to 
her and asked her something about California. 

The Court: Well, what do you propose to do? 

Mr. Schwartz: I don’t know what to suggest, Your 
Honor. T would suggest that the juror be excused. 

The Court: Are you willing to proceed without 
371 her, on both sides? 

Mr. Newmyer: I don’t think what occurred would 
be cause for that in this case. 

The Court: Tt is improper for her to talk to any parties 
about anything. There is no question about that. 

Mr. Newmyer: If Your Honor wanted to talk with the 
plaintiff or to this juror and ascertain for yourself what 
was the cause for it— 

The Court: You are not willing to proceed with eleven 
jurors? 

i Mr. Newmyer: I prefer not to, of course. 
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The Court: 1 don’t want to withdraw a juror and try 
this case over again. 

Mr. Newmyer: No. I don’t, either. 

The Court: I think it is bad. It gives a bad impression, 
not that I mean that they talked, but making friends, more 
or less, with one of the parties, might discredit that juror. 

Mr. Newmyer: How would Your Honor accomplish that 
under the present circumstances? How could it be accom¬ 
plished here with the other jurors ? Supposing we go ahead 
until the noon recess and maybe Your Honor would like to 
talk to the juror. 

The Court: I will at the noon recess—I will find out about 
her. I don’t expect to charge the jury until this afternoon: 

either that, or you can go ahead with eleven jurors. 
372 Mr. Schwartz: Is that agreeable with you? 

The Court: It is either that or withdraw a juror. 

Mr. Newmyer: Under the circumstances that is agree¬ 
able. 

The Court: All right. Was it No. 8 juror? 

Mr. Schwartz: It is the one in the second row, the last 
juror on your left. 

The Court: On the left-hand corner is No. 1. 

Mr. Schwartz: Yes; this one here (indicating). 

The Court: That is No. 1. 

Mr. Schwartz: She asked a question the other day. 

The Court: Well, I will think it over. 

(Then Mr. Schwartz was asked to continue with his argu¬ 
ment.) 

Mr. Schwartz: How much time do I have left? 

The Court: You have used thirty-five minutes. 

(The arguments to the jury were had and the jury was 
excused for the noon recess, after which the following oc¬ 
curred in the absence of the jury:) 

The Court: May I speak to counsel? 

(The following occurred at the Bench:) 

The Court: I am not inclined to do anything with that. 
If that was all she said I cannot see any harm done. She 
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followed your argument more closely than any member on 
that jury. 

Mr. Schwartz: I noticed that. 

373 Mr. Xewmver: She was paying close attention to 
him. 

The Court: After the verdict if you find out that she 
lias said anything or done anything to so prejudice the jury, 
it might be grounds for a motion, but I am not inclined to 
do anything now. One reason is I think would be the effect 
of withdrawing a juror. 

Mr. Schwartz: It is quite a hazard. 

The Court: So, I think I will just go ahead. 

Mr. Schwartz: All right. 

*«**••••*• 

Charge of the Court to the Jury. 

(By Mr. Justice Bailey.) 

The Court: Members of the Jury, the plaintiff in this 
case, Mrs. Elizabeth Thomas, has brought suit against the 
Yellow Cab Company and against its employee, William W. 
Cook, to recover damages which she claims she suffered by 
reason of the negligent acts or failure to act of the defen¬ 
dant. 

374 Negligence, generally speaking, is that failure to 
exercise that degree of care which an ordinarily pru¬ 
dent person would exercise at the particular time, at the par¬ 
ticular place, and under the particular circumstances. Gen¬ 
erally speaking, if a person is injured by the failure of 
another to exercise a reasonable degree of care, the injured 
party is entitled to recover compensation. 

The plaintiff claims that the driver of the cab was negli¬ 
gent in the manner in which he drove the car and in the pre¬ 
cautions plaintiff claims he failed to take, and if that be the 
case and if the plaintiff was injured by reason of the negli¬ 
gent conduct in driving by Mr. Cook, the driver of this cab, 
then both of the defendants would be liable. The defendant 
who was negligent would be liable and, as he was exercising 




195 


his employment in the due course of the employment, the em¬ 
ployer would also be liable. In other words, thev would both 
be liable if the plaintiff was injured by the negligent act of 
the driver of the cab. On the other hand, if the driver of the 
cab was not negligent and the injury resulted from the neg¬ 
ligence or carelessness, if you so find, of the Yellow Cab 
Company in failing to exercise reasonable care to inspect the 
mechanical equipment of its cabs and maintain its brakes in 
good working order, then your verdict would be in favor of 
the plaintiff and against the Yellow Cab Company 
375 only and not against the driver of the cab. 

In addition to what 1 have told you as to the general 
rule of what constitutes negligence, the authorities of the 
District of Columbia, by virtue of the power invested in 
them by the Act of Congress, have passed certain regula¬ 
tions prescribing what may be negligence under certain cir¬ 
cumstances. The Traffic and Motor Vehicle Regulations for 
the District of Columbia in force at the time of this colli¬ 
sion provided that the brakes on all motor vehicles and 
combinations of vehicles should be maintained in good work¬ 
ing order, and if the Yellow Cab Company violated this reg¬ 
ulation by not exercising reasonable care to comply with it, 
and as a result of that, of the failure to exercise a reason¬ 
able degree of care, and the plaintiff was injured, then the 
Yellow Cab Company would be liable to the plaintiff. 
Another traffic regulation relied upon by the plaintiff— 

Before I go on to that, in addition to this question of the 
case of the brakes, it seems to me that your No. 1 is sur¬ 
plusage, Mr. Newmyer. 

Mr. Newmyer: Yes, Your Honor. 

The Court: Now, while as I said, if the Yellow Cab Com¬ 
pany failed to exercise reasonable care to see that the 
brakes on its cabs were in good working order, if you find 
from the evidence that the collision occurred solely because 
of a failure to have the brakes properly function immedi¬ 
ately before the accident by reason of a condition of 
37fi which neither of the defendants were aware in the 



196 


exercise of reasonable care were unable to discover 
before tbe collision occurred, then there could be no verdict 
on that ground against the defendants. 

Another traffic regulation is that no person shall drive a 
vehicle upon a highway at a greater speed than is reason¬ 
able and prudent having due regard to the traffic, surface 
and width of the highway and the hazard at intersections 
and any other conditions then existing; and if you find from 
the evidence that the Yellow Cab Company, through its 
driver, violated this regulation and the plaintiff was injured 
bt reason of that violation, then both of the defendants 
would be liable to the plaintiff. Now, this regulation as to 
driving upon a highway at a greater speed than is reason¬ 
ably prudent, having due regard to the traffic, surface, and 
so forth, while it is a regulation of the authorities of the 
District of Columbia, the law would be that whether or not 
they had made that regulation. In other words, that simply 
defines one category of negligence. 

Now, the plaintiff claims, as to the driver of this cab, 
that he could have avoided the accident by the exercise of 
reasonable care even though the foot brakes were not work¬ 
ing, by the use of the hand brake. If you find from the evi¬ 
dence that the taxi driver when he discovered that the foot 
brakes of his taxicab were not operating and that he 
377 had sufficient time to avoid the collision by the appli¬ 
cation of the emergency brake but failed to exercise 
reasonable care in time to apply his emergency brake and 
that such failure was the proximate cause of the collision 
and injury to the plaintiff, your verdict should be against 
both defendants. And that would be true whether he had 
sufficient time to stop or sufficient time by the use of the 
hand brake to reduce the speed of the taxicab and thereby 
reduce the force of the impact of the collision between the 
two cars. 

On this question, however, as to the failure of the driver 
of the cab to make use of the hand brake there is this to be 
considered; if a person is suddenly confronted by an emer- 
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geney, for which lie is in no way responsible, he is not re¬ 
quired to exercise that presence of mind and carefulness 
which are required by the careful and prudent man under 
ordinary circumstances, but if at the moment he does what 
appears to him to be the best thing to do and if his choice 
and manner are the same as mav have been followed bv anv 
ordinarily prudent person under the same conditions, he 
does all that is required of him, although in the light of after 
events it should appear that a different course would have 
been better and safer. 

You are the exclusive judges of the facts in the case. 
You are the exclusive judges of the credibility of the wit¬ 
nesses, and it is incumbent upon the plaintiff before 

378 she can recover to prove by the greater weight of the 
evidence that the defendants, one or both, were neg¬ 
ligent and that her injuries resulted from that negligence. 

By burden of proof 1 do not mean whether the witnesses 
on one side or the other preponderate, but it is the weight 
which the testimony of the witnesses has upon your minds. 
As I said, you are the exclusive judges of the facts, of the 
credibility of the witnesses, and in considering the weight 
which you should give to the testimnoy of each witness you 
should consider the demeanor of the witness on the stand, 
whether that witness has testified or undertaken to tell the 
truth, the whole truth, and nothing but the truth. 

You can consider also the interest that a witness may have 
in the result of this case, wdiether the witness be a party to 
the suit, whether an employee of one of the parties or any 
relation to one of the parties or has any ties of friendship, 
or any manner which appeared to you from the testimony 
in this case might bias the testimony of that witness and 
cause it to be more favorable than otherwise might be. 

Did I read all of the others? 

Mr. Newmyer: I think Your Honor did. 

The Court: If you find that any witness has wilfully tes¬ 
tified falsely as to which that witness could not reasonably 
be mistaken, you may disregard the testimony of that 

379 witness in whole or in part as you deem fit. 
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If you find that the plaintiff has maintained the 
burden of proof in showing the negligence of one or both of 
the defendants, then your verdict should be for the plain¬ 
tiff; and if your verdict is in favor of the plaintiff then you 
will fix such amount of money as in your minds will fairly, 
reasonably and adequately compensate her for her physical 
injuries, nervous shock and injury to her nervous system 
resulting from the injuries, for pain, suffering and discom¬ 
fort resulting therefrom, and in addition such sum as will 
fairly, reasonably, and adequately reimburse her for the 
necessary expenses which you may find was reasonable in¬ 
curred in the treatment of said injuries, and for her loss of 
earnings for such period as the evidence shows such losses 
have been or raav be reasonablv and necessarilv incurred, 

• V * 

and if you find from the evidence that any of her injuries, 
disability, pain or suffering is permanent or is reasonably 
likely to continue in the future you should also include in 
the amount of your verdict such sum as will fairly, reason¬ 
ably, and adequately compensate her for her future dis¬ 
ability, pain and discomfort resulting from said injuries, 
and for such further expense and loss of earnings, if any, 

as the evidence mav reasonablv and necessarilv show will 

• * • 

he incurred in the future. 

If you find for the plaintiff agaist both defendants 
.‘*80 your verdict should be a joint one against both defen¬ 
dants. You cannot undertake to apportion the lia¬ 
bility between the two. As I said before, if the negligence 
was that of the Yellow Cab Company and the driver was not 
negligent, then your verdict should be against the Yellow 
Cab Company only. If the driver was negligent your ver¬ 
dict should be against both and should be a joint verdict for 
thi? amount vou find is necessary to compensate the plain¬ 
tiff. 

In this case suit is brought by an individual against one 

individual and against a corporation, and you should not 

let that fact in any way influence your decision one way or 

the other: nor should vou let vour verdict be in anv wav 

• • * • 
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guided by any feeling of sympathy or feeling of prejudice 
but solely upon the evidence before you in this case. 

Do counsel have any further instructions; if so, will you 
approach the bench? 

(The following proceedings were had at the bench, out of 
the hearing of the jury:) 

Mr. Schwartz: I thought Your Honor was to charge 
along the lines of my prayer, No. 5, I think it is, which you 
denied over my objection. 

The Court: What was that? 

Mr. Schwartz: That was the one with reference to her 
loss of earnings. 

And then you charged that if the driver had time 
381 by the application of his hand brake to reduce the 
force of the impact. 

The Court: Yes. 

Mr. Schwartz: And by that reduce the force of the col¬ 
lision of the two cars, that the defendants would be liable. 

The Court: Negligently failed to apply his hand brake. 

Mr. Schwartz: I object to that. 

The Court: All right. 

(The following proceedings were had in the presence of 
the jury:) 

The Court: Counsel has called to my attention one ques¬ 
tion in the case on the question of damages. If you should 
find for the plaintiff in this case and you find that the failure 
of the plaintiff to go back to work is no evidence of her in¬ 
ability to work, you may consider that in considering your 
verdict. 

Is that all you have? 

Mr. Schwartz: Yes. 

The Court: Please withdraw and consider your verdict. 
When you have arrived at a verdict notify the marshal and 
we will take vour verdict. 

(Thereupon the jury retired at 2:05 o’clock p. m. to con¬ 
sider their verdict.) 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 9083. 


^ ellow Cab Company of D. C., Inc., a Corporation, et al., 

Appellants , 


v. 

Elizabeth Thomas, Appellee. 


BRIEF FOR APPELLEE. 


INTRODUCTORY STATEMENT. 

This is an appeal by the appellants, Yellow Cab Com¬ 
pany of D. C., Inc., a corporation, and William W. Cook, 
defendants below, from a .judgment for the appellee, Eliza¬ 
beth Thomas, plaintiff below, entered on the verdict of a 
jury in the District Court in her action brought for damages 
for personal injuries sustained while she was a passenger 
in a taxicab which was struck in a rear-end collision by a 
taxicab owned by the corporate appellant and operated by 
the individual appellant. The action below was brought 
against the appellants and against the owners of the taxi- 
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cab in which appellee was a passenger. On the opening 
statement to the jury made on behalf of the appellee and the 
appellants, the owners of the taxicab in which appellee was 
a passenger obtained a directed verdict and did not there¬ 
after continue in the trial below nor are they involved in 
this appeal. (App. 42) 

At the close of all the evidence, the Court below sub¬ 
mitted the case to the jury under an appropriate charge and 
the jury returned their verdict for the appellee in tin* 
amount of $15,500. The court later overruled appellants’ 
motion for new trial ami this appeal was then taken. 

References in this brief to the printed portions of the 
record contained in the Joint Appendix attached to appel¬ 
lants’ brief are made by the symbol “(App.-).” 

STATEMENT OF CASE. 

Plaintiff was a passenger in a taxicab on May 22, 1044 
which had been proceeding in an easterly direction on Penn¬ 
sylvania Avenue, Northwest, and had come to a stop at the 
stop line at 7th Street for a red traffic signal which con¬ 
trolled eastbound traffic on Pennsylvania Avenue. (App. 
45, 05) While that taxicab was at a standstill, and about 
10 seconds after it had come to a stop, (App. 04), another 
taxicab, operated by the individual defendant (appellant 
here) and owned by the corporate defendant (appellant 
here), crashed into the rear of the taxicab in which the 
plaintiff was riding as a passenger, and she was “first flung 
backward and then into the back of the front seat and then 
back into the rear seat again.” (App. 45, 95) The force 
of the impact was such that the taxicab in which plaintiff 
was sitting was knocked forward about the length of a car, 
(App. 04, 0(5) and considerable damage was done to the 
vehicles. (App. 93) Plaintiff’s neck was fractured and 
she suffered permanent injuries. Her injuries were estab¬ 
lished by substantial medical evidence, and the reasonable¬ 
ness of the amount of the verdict is not questioned on this 
appeal. (App. 5-8, 99-117). 
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At the scene of the collision the defendant driver stated 
in substance that he applied his brakes but that they did not 
work and that he could have stopped had they worked. 
(App. 92) He also stated that “he knew as he came into 
the block with the red light against him and with the cab 
standing there that he was going to strike us,” (App. 46) 
and that earlier that day he had noticed some leakage from 
the front wheels of the taxicab and thought it was gas. 
(App. 94) He indicated to the police at the scene a point 
about 100 feet from where the collision occurred as the 
point where he was when he applied his foot brakes and 
realized that they would not hold. (App. 77, 78, 92) 

At noon on the day of the accident, Monday, May 22,1944, 
the defendant driver obtained the taxicab at the defendant 
company’s lot. He had not driven that taxicab since the 
prior Thursday, May 18,1944, because he left it to have the 
motor tuned and the emergency brake “fixed or adjusted.” 
(App. 134) He wanted the emergency or hand brake 
tightened because it had been holding only half as effectively 
as it should. (App. 134) He saw the mechanic tune the 
motor and make some adjustment under the car on Friday, 
May 19, 1944, (App. 135) although he did not know exactly 
what work was done while the mechanic was under the car. 
(App. 154-156) When the work was completed, he drove 
the taxicab to another shop to have a spring fixed, and while 
driving it his foot brakes worked perfectly and, although 
he did not have occasion to use the emergency brake in 
traffic, he applied the emergency brake when he parked the 
taxicab at the shop and it held. (App. 136) The opera¬ 
tors of the shop where he left the taxicab to have the spring 
repaired were to return the vehicle to the Yellow Cab lot on 
Monday morning. (App. 156-157) When he obtained the 
taxicab on Monday, May 22, at the defendant company’s 
lot, he was informed by the foreman of the lot that someone 
else had been driving that particular taxicab during the 
intervening weekend. (App. 158-159) He applied the 
emergency brake at that time and it worked well. (App. 
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137) (App. 138) Ho operated the taxicab on that day for 
about ail hour and a half before the accident and his foot- 
brakes were working perfectly, but he did not have occasion 
to use the emergency brake. (App. 137,139,142) 

At the time of his collision with the taxicab in which 
plaintiff was sitting, he had one passenger in his taxicab 
and was driving in an easterly direction on Pennsylvania 
Avenue approaching eth Street at about 12 or 15 miles per 
hour, and, when lie was at a point which he estimated in 
Court to be about 50 feet behind the taxicab in which the 
plaintiff was sitting, he applied his foot brakes and did not 
“get any pressure.” He did not apply his emergency brake 
because he got excited and did nothing else but kept on 
going until he collided with the taxicab in which plaintiff 
was sitting. (App. 144, 145, 149) He did, however, admit 
that when his foot brakes failed to hold, he turned to his 
passenger and told her that she had better hold on because 
he could not stop the cab and that he was going to crash 
into the car in front of him. (App. 150) As he approached 
7th Street, there were no other cars standing at the corner 
waiting for the light to change other than the taxicab in 
which plaintiff was sitting, and it was in one of the three 
lanes for east-bound traffic which was closest to the south 
curb. (App. 144) During his testimony, he denied that 
the place he pointed out to the police officer at the scene 
as the place* where his foot brakes failed was 100 feet from 
the plaintiff’s position at that time. He had been driving 
in the* middle lane of traffic approaching 7th Street when he 
applied his brakes, but he did not continue in that lane, 
although there were no cars in front of him, because he was 
fearful of colliding with traffic in the intersection. Although 
he saw no traffic in the intersection at the time, he swerved 
his car into the right or first lane and continued in that 
lane until he collided with the stopped taxicab in which the 
plaintiff was riding. (App. 140) 

After the collision he went to the District of Columbia 
brake inspection office* with the police and his brakes were 
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there inspected. That inspection revealed that neither the 
foot brakes nor the emergency brake were in proper condi¬ 
tion (App. 78) and that the brake fluid line to the left front 
wheel, which was flexible and was enclosed in a rubber hose, 
was worn and broken and the brake fluid had leaked out. 
(App. SI) This condition was observable by raising the 
hood and looking under the fender. (App. 79) The right 
front flexible hose was also worn. (App. 81) The flexible 
brake line at the front left wheel was so badly worn that it 
was described as hanging by a hair. (App. 152) Although 
the break in the fluid line looked new, the police could not 
identify any brake fluid on the street at the scene. (App. 
90) The emergency brake operated independently of the 
foot brakes and, when tested after the accident, was also 
found to be defective, although that condition could have 
been produced by the collision. (App. 90, 121) 

At the regular semi-annual required inspection of taxi¬ 
cabs in the District of Columbia, the defendants’ taxicab 
involved in this case was inspected on March 10, 1944, and 
both the foot brakes and the emergency brake were found 
to be in good condition. (App. 100-161) A representative 
of the Inspection Office testified that a deterioration of the 
flexible hose line could be detected by visual inspection and 
that any mechanic could ascertain such deterioration, but no 
such condition was found at the time of the official inspec¬ 
tion on March 10, 1944. At the time of the inspection on 
March 10, the speedometer reading was 70,178 miles, and 
on the morning of the day of the accident the reading was 
75,362 miles, (App. 138, 162) indicating that a distance of 
5,184 miles had been driven from the time of the inspection 
on March 10 to the day of the accident, May 22. It also ap¬ 
peared from the manifest sheets introduced in evidence that 
the taxicab had been driven 75 miles from the time it was 
left for repairs by the defendant driver on Thursday eve¬ 
ning preceding the collision until he obtained it at noon on 
Monday, the day of the collision. (App. 191) 
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The defendant company did not make any periodic in¬ 
spection of its more than 600 taxicabs, except when the taxi¬ 
cabs were about to go to the District of Columbia Inspec¬ 
tion Station for their semi-annual inspection. The company 
only made such repairs as drivers desired when they brought 
cars in and “reported something wrong.” (App. 173, 175) 
Unless the company discovered something wrong with a car 
while making requested repairs, the additional needed re¬ 
pairs would not be made. (App. 173) 

A mechanic employed by the defendant company testified 
that the foot brakes on a 1941 Ford automobile, (the type of 
taxicab involved in this case) are of the hydraulic type and, 
it is possible, that a quick stop might snap the fluid line and 
cause the fluid to escape, and the next time the brakes would 
be applied they would not hold. (App. 121) He also stated 
that the hand or emergency brake operates separately from 
the foot brakes, on a mechanical principle in which a steel 
cable extends to the two rear wheels and that it is possible 
that a collision could cause a hand brake to become defective. 
(App. 121) The witness assumed that, in May, 1944, he 
hail made a correct adjustment of the hand brake on the 
taxicab involved in this case and tuned the motor, although 
he had no'independent recollection thereof and the repair 
records introduced in evidence did not show which mechanic 
performed the work. (App. 118, 124, 130) Such adjust¬ 
ment of the hand brake was considered by him a minor ad¬ 
justment. (App. 131) 

1 The case was submitted to the jury on the theory of 
alleged negligence on the part of the defendant driver in 
operating the taxicab and on the theory of negligence on 
the part of the corporate defendant in failing to inspect the 
mechanical equipment of its taxicab and in failing to main¬ 
tain it in a reasonable safe condition. On the latter theorv, 
the Court instructed the jury, without any objection, that 
only the corporate defendant would be liable. The jury re¬ 
turned their verdict for the plaintiff against both defend¬ 
ants. After their motion for new trial was overruled, de¬ 
fendants appealed. 
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SUMMARY OF ARGUMENT. 

The failure of the defendant driver to apply the hand¬ 
brake of the taxicab, under circumstances where its appli¬ 
cation would have avoided injury to the plaintiff, consti¬ 
tuted negligence, and it matters not whether plaintiff’s in¬ 
jury would have been avoided (a) by the complete stopping 
of the taxicab, or (b) by its being slowed down to such an 
extent that a slight collision would have resulted in no in¬ 
jury. Plaintiff’s prayer Xo. 4 embodied the first alternative 
and was granted without objection. The same direct and sub¬ 
stantial evidence that supported the first alternative sup¬ 
ported the second. Defendants’ claim of error in the 
Court's charge with respect to the second alternative is 
based upon a strained and unreasonable interpretation of 
a single sentence of the Court’s charge, considered out of 
the context in which it appeared. Defendants may not on 
this appeal question the correctness of the challenged sen¬ 
tence since they failed to state in the Court below any 
ground for their general objection. 

The Court properly refused to instruct the jury that it 
is to be presumed that defendants exercised reasonable 
care. In the circumstances of this case, it would have been 
error to have charged that such presumption existed or that 
it had, as defendants contend, the weight of evidence. The 
use of the word “presumption” in its sense of referring 
to the burden of going forward with evidence presents only 
a legal question for consideration by the Court and is of 
no concern to a jury in weighing the evidence. 

There is no duty on the part of an injured plaintiff to 
mitigate damages by returning to work. Apart from the 
claim of an alleged duty to mitigate, all evidence of miti¬ 
gation which defendants sought to introduce was admitted 
in evidence, and the Court properly cautioned the jury that 
plaintiff was entitled to recover for only such loss of earn¬ 
ings as was necessarily and reasonably due to her injuries. 
The supplemental charge given by the Court amply pro¬ 
tected defendants’ interests. 
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Defendants cannot be heard to complain on this appeal 
that the trial Court erred in not excusing juror No. 8. The 
request for action by the Court was withdrawn by defend¬ 
ants* counsel, and it was effectively stipulated that the juror 
should not be excused. The Court exercised a sound judi¬ 
cial discretion in overruling the motion for new trial and 
tiie supplementary motion for new trial, there being no 
merit in either motion. 

ARGUMENT. 

I. 

The Court Did Not Err in Granting Plaintiff’s Prayer No. 4 
Nor in Amplifying it in the Charge to the Jury. 

(a) There was no error in the prayer 

Plaintiff’s Prayer No. 4, as amended by the addition of 
the italicized words, was granted by the Court without ob¬ 
jection by defendants, and reads as follows: (App. 9, 190) 

“If the jury believes from the evidence that the de¬ 
fendant taxi driver, when he discovered that the foot 
brakes of his taxicab were not operating, had suffi¬ 
cient time in the exercise of reasonable care to avoid 
the collision by the application of his emergency brake 
but failed to exercise reasonable care in timely apply¬ 
ing his emergency brake, and that such failure was the 
proximate cause of the collision and injury to the 
plaintiff, vour verdict must be in favor of the plaintiff 
against both defendants.” 

During the course of the discussion of prayers, the fol¬ 
lowing colloquy between Court and counsel occurred with 
respect to said prayer: (App. 190-191) 

“The Court: Plaintiff’s No. 2 (meaning No. 4) will 
be charged as amended and in connection with that I 
will charge as to the emergency—or, that is No. 4. 
(Parentheses supplied) 

Mr. Schwartz: Yes. 

• •••*••• 
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Mr. Newmyer: Did Your Honor say anything with 
respect to No. 4? 

The Court: Yes, No. 4. I said I would charge that. 

Mr. Newmyer: In connection with the emergency. 

The Court: That would be against both defendants, 
and I will charge in that connection with reference to 
the emergency.” 

Since the substance of the prayer involved the reason¬ 
ableness of the conduct of the driver in not applying his 
hand brake when he discovered his foot brakes would not 
hold, court and counsel conceded the applicability of the rule 
relating to action in emergencies. The Court made a nota¬ 
tion at the bottom of the prayer to charge concerning the 
emergency rule and that notation appears in the record. 
(App. 9) 

In his charge the court read the prayer 1 and followed the 
reading of the prayer with a sentence relating to the driver’s 
opportunity to have slowed down the speed of the taxicab 
and thereby have avoided plaintiff’s injury. (App. 196) 
That portion of the charge was concluded with the instruc¬ 
tion relating to action in emergencies. (App. 196-197) 

That portion of the charge appears in the Joint Appendix, 
and is as follows: 

“Now, the plaintiff claims, as to the driver of this cab, 
that he could have avoided the accident by the exercise 
of reasonable care even though the foot brakes were not 
working, by the use of the hand brake. If you find 
from the evidence that the taxi driver when he dis¬ 
covered that the foot brakes of his taxicab were not 
operating and that he had sufficient time to avoid the col¬ 
lision by the application of the emergency brake but 
failed to exercise reasonable care in time to apply his 
emergency brake and that such failure was the proxi¬ 
mate cause of the collision and injury to the plaintiff, 
your verdict should be against both defendants. And 

' Although the italicized words which amended the prayer, “in the exercise 
of reasonable rare," (App. 9) do not appear in the reporter’s transcription 
of the charge, (App. 100') that omission is not questioned on this appeal. 
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that would he true whether he had sufficient time to 
stop or sufficient time by the use of the hand brake to 
reduce the speed of the taxicab and thereby reduce the 
force of the impact of the collision between the two cars. 
(hi this question, however, as to the failure of the driver 
of the cab to make use of tin* hand brake there is this 
to be considered; if a person is suddenly confronted 
by an emergency, for which lie is in no way responsible, 
he is not required to exercise that presence of mind and 
carefulness which are required by the careful and 
prudent man under ordinary circumstances, but if at 
the moment he does what appears to him to be the best 
thing to do and if hi* choice and manner are the same 
as may have been followed by any ordinarily prudent 
person under the same conditions, he does all that is re¬ 
quired of him. although in the tight of after events it 
should appear that a different course would have been 
better and safer.” 

Defendants do not question all of the foregoing portion 
of the charge, but only the sentence in italics. They admit, 
at page 13 of their brief, that “no complaint is made as to 
the first part of the quoted charge, since it fairly stated to 
the jury that their verdict would be against both defendants 
if the cab driver could have avoided the collision by the 
application of the band brake. The italicized sentence is 
challenged on two grounds: first, that it permitted the jury 
to return a verdict based on speculation, and second, that it 
permitted the jury to find for the plaintiff even though the 
negligent act complained of “was not a proximate cause of 
the collision.” 

We submit that defendants’ contention is based on an un¬ 
reasonable and strained interpretation of the challenged 
sentence which construes it out of the context in which it 
appears. When the challenged sentence is read in con¬ 
junction with the concededlv correct preceding portion of 
the charge, and not separately therefrom, its meaning be¬ 
comes plain: If plaintiff’s injury could have been avoided 
by stopping the cab short of collision, in which case plaintiff 
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would bo entitled to recover, she would also be entitled to 
recover if her injury could have been avoided by the slowing 
down of the cab to such an extent, short of a complete stop, 
that the slight physical impact with the car in which plaintiff 
was sitting would not have caused plaintiff’s injury. 

If, as defendants concede on this appeal, the driver’s 
failure to apply his hand brake was negligence, if he had 
sufficient time to do so and could have stopped without col¬ 
liding and thereby could have avoided injur}' to the plaintiff, 
and such negligence would be the proximate cause of plain¬ 
tiff's injury, similarly, his failure to apply the hand brake 
when he had sufficient time to do so is still negligence and, 
if by its application he could have slowed down the speed of 
the taxicab to such an extent that, even though some slight 
physical contact between the two vehicles would have oc¬ 
curred, injury to the plaintiff would have been avoided, such 
negligence would also be the proximate cause of plaintiff’s 
injury. 

If the first portion of the prayer is correct, as is con¬ 
ceded, the latter portion is equally correct. The prayer as 
granted consisted of a paragraph in which there was only 
one sentence. Instead of complicating the charge by in¬ 
serting in that single sentence the alternative which appears 
in the challenged sentence, the Court chose the more simple 
method of separating the alternatives by the use of two 
sentences which made for easier understanding by the jury. 
For example, the insertion of the substance of the chal¬ 
lenged sentence in the first sentence would have resulted in 
the following correct but complex sentence: 

If the jury believes from the evidence that the de¬ 
fendant taxi driver, when he discovered that the foot 
brakes of his taxicab were not operating, had sufficient 
time in the exercise of reasonable care to stop' and avoid 
the collision by the application of his emergency brake, 
or sufficient time by the use of the hand brake to reduce 
the speed of the taxicab and thereby reduce the force of 
the impact of the collision between the two cars, but 




failed to exercise reasonable care in timely applying 
his emergency brake, and that such failure was the 
proximate cause of the collision and injury to the plain¬ 
tiff, your verdict must be in favor of the plaintiff against 
both defendants. 

The foregoing incorporates in italics in the prayer as 
granted every word of the challenged sentence, except the 
following introductory words "And that would he true 
whether he had sufficient time/' (App. 196) 

In each alternative, negligence is predicated upon the 
failure of the driver to apply his hand brake when he had 
sufficient time to do so and thereby avoid injury to the plain¬ 
tiff. In the first alternative, that negligence is made action¬ 
able if plaintiff’s injury could have been avoided by stop¬ 
ping without any collision. In the second alternative, that 
negligence is made actionable if plaintiff’s injury could 
have been avoided by so reducing the speed of the taxicab, 
short of a complete stop, that plaintiff’s injury would not 
have resulted from a slight contact with the stopped cab. 

Although the challenged sentence was not requested by 
counsel for plaintiff, it was properly added by the Court, 
in the course of the charge, to avoid the inference which 
might otherwise have been drawn by the jury that plaintiff’s 
recovery was conditioned upon the jury finding that the 
driver could have completely stopped had he applied his 
hand brake, since the jury could have found, under the 
disputed evidence as to distance, that had the driver applied 
his hand brake, he would have slowed down to such an 
extent that only a slight impact or a mere touching of 
bumpers would have resulted which would not have caused 
any injury to the plaintiff. Accordingly, with respect to 
proximate cause, the court properly left it to the jury to 
determine whether plaintiff’s injury was proximatelv 
caused by the driver’s negligence in failing to apply his 
'hand brake when he had sufficient time to do so, and it 
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becomes immaterial, in considering the jury’s determina¬ 
tion, whether the injury could have been avoided (a) by 
completely stopping the taxicab without any collision, or 
(b) by reducing the speed of the taxicab to such an extent 
that only a slight impact would have resulted, in either 
case without injury to the plaintiff. 

The jury’s finding is based on substantial and di¬ 
rect evidence. The evidence showed that the hand brake 
had been adjusted a few days before the collision and that 
it worked perfectly when the driver used it several times 
after the adjustment but before the collision. (App. 136, 
137) When the driver realized his foot brakes would not 
hold, he had a distance of about 100 feet in which to apply 
his hand brake. (App. 78) In that distance he could either 
have stopped completely or so slowed down his speed, which 
was only about 12 miles per hour, as to reduce the force 
of the impact to such a nominal extent that plaintiff would 
not have been injured. (App. 78) Instead of applying his 
hand brake, the driver became excited and turned to his 
passenger and told her to brace herself for a collision and 
“just kept going until I hit the cab.” (App. 144) It ap¬ 
pears reasonably plain from the evidence and from common 
experience that, had the hand brake been applied when the 
driver, while driving at a slow speed, discovered his foot 
brakes were not holding, he could easily have either brought 
the taxicab to a complete stop without a collision, or slowed 
it down to such an extent, short of a complete stop, that 
nothing more than a mere touching of bumpers would have 
resulted, in either case without causing injury to the plain¬ 
tiff. There is nothing speculative about this kind of evi¬ 
dence. It is a matter of common knowledge, and no expert 
testimony is required to establish it, that an automobile 
travelling between 12 to 15 miles per hour on a paved, dry 
surface, can be stopped by the application of a properly 
operating hand brake in a much shorter distance than 100 
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feet. It is equally a matter of common knowledge that, 
under such conditions, the application of the hand brake 
would certainly slow down speed to such an extent that a 
contact of bumpers would be of such negligible effect as not 
to disturb the occupants of either vehicle. 

The Court clearly charged the jury that plaintiff was 
entitled to a verdict only if the jury affirmatively found 
that the negligence of the driver was the proximate cause 
of the plaintiff's injury. And it matters not whether such 
injury could have been avoided by a complete stopping of 
defendants' taxicab or by slowing down its speed and re¬ 
ducing the impact to such an extent that no injury would 
have resulted. In accordance with the charge, if the jury 
found that the driver could not have avoided injury to the 
plaintiff by the clear case of stopping, or found that slowing 
down would not have avoided tfie injury, it was their duty 
to find for the defendants; however, if the jury found either 
that the taxicab could have been stopped by the use of the 
hand brake or could have been slowed down to such an ex¬ 
tent as to avoid injury to the plaintiff, it was their duty to 
find for the plaintiff. 

Expert testimony was no more necessary to show that the 
driver could have, by the application of his hand brake, had 
a slight bumping of bumpers than it was to show that the 
driver could have stopped without colliding had he used the 
hand brake. It was assumed to be common knowledge that, 
with a good hand brake and at the distance and speed shown 
by the evidence, the taxicab could have stopped. Defend¬ 
ants did not object to that assumption with respect to the 
prayer as granted. Similarly, expert testimony was not 
essential to show that a non-negligent use of the hand brake 
would have slowed down the speed to a virtual stop and that 
a slight contact of bumpers would not have caused the in¬ 
jury. And even if it is argued that the challenged sentence 
is ambiguous, the court followed that portion of his charge, 
after instructing with respect to emergency, with a clear 
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and precise instruction on proximate cause and burden of 
proof, in the following language: (App. 197) 

“and it is incumbent upon the plaintiff before she 
can recover to prove by the greater weight of the evi¬ 
dence that the defendant, one or both, were negligent 
and that her injuries resulted from that negligence. ” 

Read as a whole the charge was unquestionably legally 
correct and its meaning wa< clear. The Supreme Court and 
this Court have frequently held that a charge to the jury 
must be read as a whole and not piece-meal to determine 
its meaning and correctness. 

Baltimore Potomac By. Co. v. Mackey, 157 U. S. 72, 
39 Ij. Ed. 621 

Dauzansky v. Zimbolist, 70 App. D. C. 234, 105 F. 
(2d) 457 

Cohen v. Evening Star Newspaper Co.. 72 App. D. C. 
258,115 F. (2d) 523 

Moore £ Hill , Inc. v. Brenninger. 34 A])]). 1). C. S6. 

The case of Morris v. Sritrich, 118 S.W. (2d) 46, cited at 
page 17 of defendants’ brief, has no application to the ease 
at bar. In that case the evidence failed to show a reasonable 
opportunity to slow down, each party contending that the 
other while travelling at a high rate of speed crossed the 
road and caused the collision. 

A case which is quite analogous to the case at bar on the 
question of negligence in failing to slow down is Dodson v. 
Gate City Oil Co., 338 Mo. 183, 88 S.W. (2d) S66. In that 
case plaintiff was standing on the rear vestibule of a street 
car which was struck in a rear end collision by defendant’s 
truck. The trial Court submitted to the jury the question 
whether plaintiff’s injury could have been avoided had the 
defendant reduced the force of the impact by slackening the 
speed of the truck. In affirming a judgment for the plaintiff, 
the appellate court said: 
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“It is further urged that the instruction was erroneous 
in that it submitted failure to slacken speed, whereas 
appellant says there was no evidence that slackening 
the speed of the truck could have averted the plaintiff's 
injury. It is common knowledge that under the condi¬ 
tions herein shown a motor vehicle such as the truck 
in question is more difficult to control going at 15 miles 
ail hour than if it was traveling more slowly. (Citing 
cases) Appellant argues that plaintiff’s position did 
not become imminently perilous until the truck driver 
had lost control of the truck, after which he could not 
arrest its forward movement; in effect, that the collision 
and plaintiff's injury were due to such loss of control 
of the truck. The jury may have found that a timely 
reduction of speed after the driver knew or in the 
exercise of due care should have realized the danger of 
collision would have prevented that loss of control and 
enabled the driver to stop or swerve in time to avert the 
collision or to have so minimized the force thereof as 
not to injure a passenger on the car. If the collision 
was directly due to the driver’s loss of control of the 
truck, and that loss of control was due to said driver’s 
negligent failure to put or keep his truck under control 
after lie knew or should have known that there was im¬ 
minent danger of a collision unless he did so it certainly 
cannot be said that such failure was not a cause of the 
collision. # * * We think the question of whether or not 
the driver was guilty of negligence which became a 
proximate cause of the injury in failing to slacken speed 
after he knew or should have known of the danger of a 
collision, as well as that of his negligence vel non in 
failing to stop or swerve the truck, was for the jury.” 

(b) By not stating the grounds of their objection before 
the jury retired , defendants may not now claim error. 

Defendants consented to plaintiff’s prayer No. 4 at the 
trial, and they concede its correctness on this appeal. On 
this appeal defendants contend that the challenged sentence 
is wrong because it required the jury to speculate and be¬ 
cause of some nebulous theory that the failure to apply the 
hand brake to slow down the speed of the taxicab was not 
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the proximate cause of the plaintiff’s injury. Both grounds 
of defendants’ contention are based on an interpretation of 
the prayer which is not reasonable, was not intended by the 
Court and which could have been avoided and corrected at 
the trial had defendants stated the reasons for their gen¬ 
eral objection. 

At the conclusion of the Court’s charge, the following 
occurred: (App. 199) 

“Do counsel have any further instructions: if so, will 
you approach the bench ? 

(The following proceedings were had at the bench, out 
of the hearing of the jury:) 

Mr. Schwartz: I thought Your Honor was to charge 
along the lines of my prayer, No. 5, I think it is. which 
you denied over my objection. 

The Court: What was that? 

Mr. Schwartz: That was the one with reference to her 
loss of earnings. 

And then vou charged that if the driver had time bv the 
application of his hand brake to reduce the force of the 
impact. 

The Court: Yes. 

Mr. Schwartz: And by that reduce the force of the col¬ 
lision of the two cars, that the defendants would be 
liable. 

The Court: Negligently failed to apply his hand brake. 
Mr. Schwartz: 1 object to that. 

The Court: All right. 

(The following proceedings were had in the presence 
of the jury:) 

The Court: Counsel has called to my attention one ques¬ 
tion in the case on the question of damages. If you 
should find for the plaintiff in this case and you find 
that the failure of the plaintiff to go back to work is no 
evidence of her inability to work, you may consider that 
in considering your verdict. 
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Is that all you have? 

Mr. Schwartz: Yes. 

The Court: Please withdraw and consider your verdict. 

When you have arrived at a verdict notify the marshal 
and we will take your verdict.” 

When counsel for defendants called the Court's attention 
to that portion of his charge, the court directly answered 
“Negligently failed to apply his hand brake”, which clearly 
meant that if such negligence caused the plaintiff's injury, 
the jury's verdict should be for the plaintiff it the slowing 
down of the speed by the use of the hand brake would have 
avoided the injury. Nevertheless, counsel for defendants 
merely objected in general terms, and did not point out any 
basis or ground for the objection. Had defendants then 
stated what they now state, the matter of interpretation of 
the objected portion of the charge could easily have been 
clarified by the Court by a more detailed spelling out of the 
essence of that portion of the charge. Accordingly, if there 
is any error in that portion of the charge, and we submit 
there is none, it was incumbent upon defendants’ counsel to 
state their grounds, and their failure to do so bars any right 
to raise the question on this appeal. 

Rule 51 of the Federal Rules of Civil Procedure contains 
the following provision: 

* * * No party may assign as error the giving or 

the failure to give an instruction unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
thr ffrounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury.” 

'The opportunity to make the objection out of the hearing 
of the jury was afforded the defendants. (App. 199) And 
though they objected, they failed to state any ground there¬ 
for. That failure is particularly significant here since the 
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possibility of a misinterpretation of the objected portion 
of the charge, such as defendants here suggest, could easily 
have been avoided bv verv little clarification bv the Court. 

mt • 

In the recent ease of Palmer v. Hoffman, 318 U. S. 109, 
87 L. Ed. 645, the Supreme Court of the United States, in an 
opinion by Mr. Justice Douglas, stated: 

“In fairness to the trial court and to the parties, ob¬ 
jections to a charge must be sufficiently specific to bring 
into focus the precise nature of the alleged error. 
Where a party might have obtained the correct charge 
by specifically calling the attention of the trial court 
to the error and where part of the charge was correct, 
he may not through a general exception obtain a new 
trial . 17 

To the same effect are the following decisions of this 
Court: 

Robinson v. Parker, 11 App. D. C. 132. 

Trarer v. Smolik, 43 App. D. C. 150. 

Wash. Ry. db Electric Co. v. Washington Terminal 
Co,, 44 App. D. C. 470. 

Globe Furniture Co. v. Gately, 51 App. D. C. 367, 270 
F. 1005. 

Stewart v. Capital Transit Co., 70 App. 1). C. 346, 108 
F. (2d) 1 (cert. den. 309 U. S. 675, 84 L. Ed. 1006). 

In Tracer v. Smolik, sujrra, decided by this Court long 
before the Federal Rules were adopted, the following was 
said: 

“Here, two instructions were given involving a series 
of subjects, all of which, with this single exception, were 
correct. It is now sought, without opportunity afforded 
the court below to correct its error, to select a single 
sentence of the instructions, and predicate reversible 
error upon it. While a proper exception is always 
available to a litigant to preserve his rights on appeal, 
he will not be permitted to convert the right into a de¬ 
ceptive agency to be used, if occasion requires, for the 
purpose of securing a new trial. It is always in- 
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cumbcnt upon counsel to clearly state liis objections, 
and to accurately point out, not only the portion of the 
instructions objected to, but the specific ground of ob¬ 
jection. so that the trial court may have an opportunity 
to correct the error.” 

Having failed to state any ground upon which their ob¬ 
jection to the charge was based, defendants may not now 
claim error therein. 


II. 

The Court Properly Refused to Instruct the Jury That it is 

Presumed that Defendants Exercised Reasonable Care. 

Defendants submitted their prayer Xo. 2 in which it was 
requested that the jury be charged that: (App. 12) 

(a) Xo presumption of negligence arises from the mere 
happening of the accident in this case: 

(b) On the contrary, the legal presumption is that rea¬ 
sonable care was exercised bv the defendants; 

(c) The burden of proof is upon the plaintiff to overcome 
the presumption referred to in (b): and 

(d) The burden of proof is upon the plaintiff to prove by 
a preponderance of the evidence that the defendants were 
guilty of negligence and that such negligence was the proxi¬ 
mate cause of plaintiff’s injuries. 

During the discussion of the prayer, the Court stated 
that he would not instruct the jury that there is a legal pre¬ 
sumption that defendants exercised reasonable care. (App. 
188) Part (c) of the foregoing analysis of the prayer was 
not separately discussed, but must be considered in con¬ 
junction with part (b). The Court denied the prayer as 
submitted but did instruct the jury as requested in parts 
(a) and (d). 

Plaintiff’s position is that it is both incorrect and inap¬ 
propriate, in a case of this kind, to use words of presump- 
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tion in instructing a jury where there is substantial and con- 
llieting evidence offered by both sides. 

Part (a) of the proposed prayer is correct insofar as it 
states, in the negative, that no presumption of negligence 
arises from the mere happening of an accident. However, 
the basis for that rule is the legal requirement that negli¬ 
gence must be proved by the party charging it, and in estab¬ 
lishing such proof the party is not aided by any presump¬ 
tion, one way or the other, simply because the accident hap¬ 
pened. Defendants concede that no presumption of negli¬ 
gence arises from the mere happening of the accident but, 
in part (b), state that, to the contrary, there is a presump¬ 
tion operating in favor of the defendants that they were 
free of negligence. Defendants seem to have based their 
position on some novel theory that if there is no presump¬ 
tion of negligence a presumption of freedom from negli¬ 
gence must follow. The conclusion thereby reached is a 
von scqnitvr. The cases cited by defendants do not sup¬ 
port their contention, because in each of the cited cases the 
plaintiff failed to introduce any evidence tending to estab¬ 
lish the defendant’s negligence. And, although the opin¬ 
ion in the cited cases use the word “presumption” in refer¬ 
ring to a defendant’s freedom from negligence, it is used in 
the sense of a total absence of proof of negligence or. in 
other words, that plaintiff’s failure to offer any evidence of 
negligence warranted a ruling against the plaintiff because 
of such failure. To say that the defendants in those cases 
had presumptions of their own freedom from negligence 
operating in their favor tends only to mislead. In anv 
event, in none of the cited cases is the word “presumption” 
used as a substitute for evidence, or as evidence, hut simply 
as a traditionally convenient device to characterize pro- 
rodnrallv the effect of failure of proof. 

f) TTigmore (*n Evidence (3d Ed.) 288. 

The rule that no presumption of negligence arises from 
the mere happening of an accident has always been broadly 
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considered as prohibiting both a presumption of negligence 
as well as a presumption of freedom from negligence. De¬ 
fendants used the word presumption in the requested in¬ 
struction in the sense of evidence having probative weight 
as proof. At page 21 of their brief they say that in view of 
the sharp conflict in the evidence “defendants would have 
been aided by this legal presumption in their favor” and 
that they “were entitled to the benefit thereof and to have 
the jury weigh this presumption in connection with the evi¬ 
dence in the case.” 

The word presumption is variably used by the courts and 
legal writers, sometimes in the sense of having the attributes 
of evidence and sometimes as merely a procedural term re¬ 
quiring an adverse party to go forward with evidence. Tn 
the case at bar, both sides offered direct and substantial evi¬ 
dence on each issue and there was, therefore, no occasion for 
a presumption having the attributes of evidence. If the 
term is used in the sense of requiring the plaintiff to go for¬ 
ward with evidence, the term is illusory, misleading and 
should not be used by appellate courts, and certainly not by 
trial courts in instructing juries. In that sense, it relates to 
a plaintiff’s obligation to go forward with evidence to make 
out a prima facie case before defendant can be required to 
offer evidence in defense, and upon failure to go forward a 
defendant would he entitled to a directed verdict. In sub¬ 
stance. that is precisely what plaintiff did and, having done 
so. defendants then offered their evidence, and the con¬ 
flicts in the evidence were then resolved by the jury without 
being impeded or confused in their deliberations by any in¬ 
struction with respect to presumption—whether used in the 
sense of having the attributes of evidence or declaratory of 
some rule of procedure as to the duty to go forward with 
evidence, which rule is of concern only to the Court and 
should not he of concern to any jury. 

t 

Kirsckbaum v. Metropolitan Life Ivs. Co .. 42 A. (2d) 
257 (N. J.) 
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Even if it is assumed that a presumption of defendants’ 
freedom from negligence exists, such presumption expires 
upon the introduction of evidence that defendants were neg¬ 
ligent. And, even if the presumption exists, the most that 
can be attributed to it would be as a substitute for evidence 
where evidence is lacking. However, where affirmative evi¬ 
dence is introduced which rebuts the presumption, the pre¬ 
sumption has no further effect. The trial court was, accord¬ 
ingly, right in refusing to grant defendants’ prayer Xo. 2 
as submitted. 

In Reliance Life Ins. Co. v. Burgess. 112 F. (2d) 234, 
which was an action for declaratory judgment adjudicat¬ 
ing plaintiff’s non-liability on insurance policies, the trial 
court instructed the jury that “there is a presumption in 
the case of unexplained death that a person did not take 
his own life. This presumption is not conclusive and will 
not control your verdict if you conclude otherwise from the 
evidentiary facts.” In reviewing the judgment, the 8th 
Circuit Court of Appeals held that it was prejudicial error 
to instruct the jury that the presumption was still in the 
case, even though the trial judge cautioned the jury that it 
would not control the evidentiary facts to the contrary. 
The Circuit Court said, at page 238: 

“There was substantial evidence before the jury war¬ 
ranting a finding of suicide. This being true, the pre¬ 
sumption fell out of the case. Such a presumption can 
never be given weight as evidence.” 

To the same effect are the following: 

Del Vecchio v. Boners, 296 V. S. 280, 80 L. Ed. 229. 

New York Life Ins. Co. v. Garner, 303 U. S. 161, 82 L. 
Ed. 726. 

In the Garner case, supra, the Supreme Court, in holding 
that the evidence in the case was sufficient to sustain a find¬ 
ing that death was not due to accident, said: 

“The presumption is not evidence and may not be 
given weight as evidence.” 
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Even in those states where the law is that a presumption 
of negligence exists where one is injured by the operation 
of a train and the burden is upon the railroad company to 
produce some evidence to the contrary, it is held that when 
the evidence is introduced “the presumption is at an end 
arid the question of negligence is one for the jury upon all 
the evidence; the presumption or inference cannot be con¬ 
sidered by the jury as evidence, but it is at an end and the 
jury must then pass upon the question of negligence from 
all the evidence introduced.” 

St. Louis-S. F. Rif. Co. v. Menu/uni, 199 Ark. 767, 136 
SAW (2d) 158 

The foregoing principle which is illustrated by the line 
of cases of which the Mangum case, supra, is typical, has 
been approved by the Supreme Court of the United States 
in Western <(• Atlantic R. Co. v. Henderson, 279 IT. S. 639, 
73 L. Ed. S4, where the Supreme Court said, in discussing 
an instruction similar to that involved in the Mangum case: 

“The only legal effect of this inference is to cast upon 
the railroad company the duty of producing souk* evi¬ 
dence to the contrary. When that is done the inference 
is at an end, and the question of negligence is one for 
the jury upon all the evidence.” 

The established rule is that no presumption of negligence 
ordinarily arises from the mere happening of an accident. 
And although plaintiff did not contend below that she was 
entitled to the benefit of a presumption of negligence on 
the part of the defendants, ample authority holds that, in 
a rear-end collision where the vehicle struck was standing 
> J till, the plaintiff is entitled to the benefit of the doctrine 
of res ipsa loquitur. 

Banhofer v. Crawford , 16 Cal. App. 676, 117 P. 931. 

Byrne v. Great Atlantic <£ Pacific Tea Co.. 16S X.E. 
540 (Mass.) 

Depue v. Schwarz. 22 Mich. 308, 192 X. W. 713. 

Rosenberg v. American Rif. Express Co.. 198 X. Y. S. 
224. 
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The foregoing reference to the doctrine of res ipsa 
loquitur, which would presume defendants’ negligence in¬ 
stead of the claimed presumption of freedom from negli¬ 
gence, is mentioned only insofar as it negatives, in circum¬ 
stances such as are involved in the case at bar, anv con-, 
ceivable ground for defendants’ claim of presumption of 
freedom from negligence. 


HL 

The Court Properly Refused Defendants’ Requested In¬ 
struction No. 5 and Properly Instructed the Jury Con¬ 
cerning Plaintiff’s Failure to Return to Work. 

Defendants’ requested instruction No. 5 which the Court 
denied stated, in part, that “it was the duty of the plain¬ 
tiff to minimize her damage by returning to work as soon 
as you find she was reasonably able to do so * * # ’’. (App. 
13) In the discussion of the proposed prayer, (App. 184- 
1SS) counsel for the defendants conceded the correctness 
of the Court’s ruling and his proposed instruction to the 
jury with respect to damages, but suggested that, in addi¬ 
tion to the Court’s instruction on damages, the jury should 
also have been instructed that it was the duty of the plain¬ 
tiff to mitigate her damage by returning to work sooner 
than she did. (App. 187) 

Plaintiff’s prayer No. 8, as amended, (App. 10) was 
granted by the Court and the jury was so charged. No ob¬ 
jection thereto was made by defendants. (App. 198) When 
the Court concluded his charge to the jury, counsel for de¬ 
fendants again called the Court’s attention to their re¬ 
quested instruction No. 5 and reminded the Court that al¬ 
though the prayer was not granted, an instruction along 
the lines of the prayer should be given by the Court. The 
Court thereupon instructed the jury as follows (App. 199) : 

“The Court: Counsel has called to my attention one 
question on the question of damages. If you should find 
for the plaintiff in this case and you find that the failure 
of the plaintiff to go back to work is not evidence of her 
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inability to work, you may consider that in considering 
vour verdict. 

Is that all you have ? 

Mr. Schwartz: Yes.” 

From the foregoing it appears that the action of the 
Court in giving the supplementary charge had satisfied the 
point made by the defendants. At the trial, it was so con¬ 
sidered. Defendants had abandoned any contention that 
plaintiff had the duty to mitigate damages as submitted 
in the denied request for instruction Xo. 5. However, apart 
from defendants’ abandonment of the point below, and as¬ 
suming it was properly preserved for review on this appeal, 
it is submitted that the Court’s charge could not possibly 
have gone farther in protecting defendants’ interests. 

In view of the contention by counsel for defendants that 
plaintiff did not go back to work as soon as she could have 
done so, the Court was careful in instructing the jury that 
if they found for the plaintiff their verdict should reim¬ 
burse her for the “necessary expenses” reasonably in¬ 
curred in the treatment of her injuries “and for her loss 
of earnings for such period as the evidence shows such 
losses have been or may be reasonably and necessarily in¬ 
curred.” (App. 19S) There was no objection by the de¬ 
fendants to this portion of the charge, nor to plaintiff’s 
prayer Xo. 8 from which it was taken. (App. 10, 1S4-1SS) 

It is not a correct statement of law' that a plaintiff in a 
personal injury case owes a duty to mitigate damage by 
returning to w*ork as soon as the plaintiff is able to do so. 
No authority for such a proposition has been found. Plain¬ 
tiff’s position is that although she owed no duty to go back 
to work as soon as she could, she admits that her right to 
recover loss of earnings is limited to that which was “rea¬ 
sonably and necessarily incurred” because of the injuries, 
and she is not entitled to recover for earnings lost because 
of her preference not to w'ork. The final remarks made by 
the Court in the supplemental charge, afforded ample pro¬ 
tection to the defendants by limiting plaintiff’s recovery 
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for loss of earnings to only that portion of her loss which 
was reasonably and necessarily incurred as a result of her 
inability to work because of her injuries. 

Without reviewing in detail the substantial evidence con¬ 
tained in the record with respect to the seriousness of plain¬ 
tiff’s injuries and her inability to work, it is sufficient to 
point out that plaintiff’s own testimony showed that she 
felt able and wanted to return to work in December 1944 
but did not do so because of medical advice. (App. 67) 
The case was tried below on April 9, 1945, at which time 
plaintiff testified she expected to return to work about May 
1 or May 15, 1945. Defendants’ claim is that she should 
have returned to work in December 1944, and they base 
their contention on her physician’s testimony in which he 
denied that he advised her in December 1944 that she was 
unable to return to work and upon the fact that she had an 
accident insurance policy from which she was receiving 
payments. (App. 114, 69) All the facts were before the 
jury and it was for the jury, under proper instructions 
given by the Court, to determine whether plaintiff’s fail¬ 
ure to return to work was due to her injuries or to other 
reasons shown by the evidence. 

It is our submission that plaintiff owed no legal duty to 
the defendants to return to work, and it would have been 
erroneous to have told the jury that it was her duty to 
return and therebv mitigate damage. 

The cases cited by the defendants at page 23 of their 
brief have been examined and not one of them supports de¬ 
fendants’ contention. 

IV. 

The Court Did Not Err in Not Excusing Juror No. 8 and 
Defendants are Estopped from Raising the Question on 
This Appeal. 

During the course of the final argument to the jury, a 
short recess was taken at 11:45 o’clock in the morning. 
(App. 191) When the recess w~as over, counsel for defen¬ 
dants informed the Court at the bench that during the re- 





2S 


cess plaintiff was seen conversing with juror Xo. S. (App. 
192) When asked by the Court what action should be 
taken, counsel for defendants first had nothing to suggest 
but later suggested that the juror be excused. (App. 192) 
Counsel for plaintiff informed the Court that he had in¬ 
quired as to the nature of the conversation and was in¬ 
formed that the juror merely made some inquiry about Cal¬ 
ifornia, where the plaintiff had been, but that the case was 
not discussed. (App. 192) The Court's attention was called 
to the fact that one of the jurors had, on the previous day, 
talked to the defendant driver and the driver was cautioned 
not to have anv further conversation with anv member of 

w * 

the jury, without the incident being called to the Court's at¬ 
tention. (App. 192) Upon the Court’s inquiry whether 
counsel for both sides were willing to proceed with 11 
jurors, (App. 192) counsel for plaintiff expressed a prefer¬ 
ence not to excuse the juror. The Court expressed his own 
view that any conversation with a juror creates a bad im¬ 
pression and it might discredit the juror. Counsel for 
plaintiff suggested that the arguments proceed until the 
noon recess and that at that time the Court might desire 
to talk to the juror. (App. 193) The suggestion was ac¬ 
cepted by Court and counsel and it was then tentatively 
agreed to proceed on the basis that the Court would ‘‘find 
out about the” juror or excuse her. (App. 193) Upon 
the conclusion of the arguments, the Court requested coun¬ 
sel to approach the bench and the following then occurred: 

“The Court: I am not inclined to do anything with that. 
If that was all she said I cannot see any harm done. 
She followed your argument more closely than any 
member on that jury. 

Mr. Schwartz: I noticed that. 

Mr. Xewmyer: She was paying close attention to him. 

The Court: After the verdict if you find out that she 
has said anything or done anything to so prejudice the 
jury, it might be grounds for a motion, but I am not 
inclined to do anything now. One reason is I think 
would be the effect of withdrawing a juror. 
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Mr. Schwartz: It is quite a hazard. 

The Court: So, I think I will just go ahead. 

Mr. Schwartz: All right.” 

It is apparent from the foregoing discussion at the bench 
that counsel for defendants were completely satisfied to 
proceed to the jury without excusing juror No. 8. Counsel 
for defendants concurred with the Court's observation that 
that juror followed his argument more closely than any 
member of the jury. He was also content with the Court’s 
ruling that the juror ought not to be excused. (App. 194) 
(The court did state that, if that juror said or did anything 
to prejudice the jury, the Court would entertain the point 
on a motion, but nothing in the post-verdict proceedings 
disclosed any prejudice or influence upon the jury bv the 
said incident or by the said juror.) Counsel for defend¬ 
ants could have objected to the final ruling not to excuse 
the juror instead of agreeing therewith and, if he had ob¬ 
jected, counsel for plaintiff would then have been in a 
position to have agreed to excuse the juror and thus have 
avoided the point oil appeal. Not only was there a lack of 
any objection to the Court’s ruling but, on the contrary, 
the suggestion that the particular juror be retained was 
affirmatively accepted by all counsel. Plaintiff’s counsel ob¬ 
viously would have been inclined to consent to the juror 
being excused if there had been any doubt about defendants’ 
consent and approval. Accordingly, defendants should be 
estopped from raising the question on this appeal. 

In their brief defendants do not argue that the Court 
erred in overruling any objection or motion made below, 
but contend “it was in the power of the Court to apprise 
himself” concerning the incident and the failure of the 
Court to discuss the matter with the juror or to excuse the 
juror is claimed to be error. However, at the end of the 
last colloquy between Court and counsel, defendants’ coun¬ 
sel had effectively abandoned the earlier suggestion that 
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the Court talk to the juror and the earlier request that the 
juror be excused. Defendants should not be permitted to 
blow ‘‘hot and cold”’ under circumstances which would 
prejudice plaintiff’s interests. 

Defendants cite Washington Times Co. v. Bonner . 66 
App. D. C. 280, in a footnote at page 8 of their brief. In 
that case a juror conversed with an acquaintance during 
the course of the trial. With the agreement of counsel, the 
Court called the juror into chambers and took a statement 
of the episode and satisfied himself that no prejudice re¬ 
sulted from the conversation. In that case defendant's re¬ 
quest for a mistrial was denied and the denial was affirmed 
on appeal. There is nothing in that case which makes it 
incumbent upon the court to ascertain by discussion with a 
juror whether the juror was prejudiced hv a conversation. 
Especially is that so in a situation where counsel for all 
parties satisfy themselves and, in turn, the Court, that the 
juror's mind was not prejudiced by the episode and then 
effectively stipulate that the juror is not to be excused. 

Gall v. A. Y. (0 New Brunswick Auto Express Co.. 40 A. 
(:2d) 643, also cited by defendants in the same footnote, is 
clearly distinguishable from the case at bar. In that case 
a party to the case engaged several jurors in conversation 
regarding the case on trial and lacked candor and frank- 
ncss when asked about the incident. In the case at bar. 
the juror engaged the plaintiff and made a brief inquiry 
about California which had no relation to the case. There 
was no contention below that the nature of the conversation 
was unknown. The Court expressly so assumed without 
any objection by counsel, and then observed that he could 
‘‘not see any harm done”. (App. 193) Counsel for de¬ 
fendants did not then consider it even worth while for the 
Court to interrogate the juror. 

The following cases are representative of a well-estab¬ 
lished line of cases holding that a new trial need not be 
granted where a juror innocently engages in a conversa- 
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tion with a party or witness concerning matters not related 
to the case on trial. 

Kaunas City Southern Ry. v. Cockrell, 169 Ark. 698, 
277 SAY. 7. 

liioux v. Portland Water District, 132 Me. 307, 170 
A. 63. 

Rent-A-Car Co. v. Globe <& Rutgers Fire Ins. Co., 163 
Md. 401, 163 A. 702. 

Chase v. Cable Co., 67 Okla. 322, 170 P. 1172. 

Castleman v. Continental Car Co., 201 Kv. 770, 248 
SAY. 658. 

Sal rift i v. Throppe . 343 Pa. 642, 23 A. (2d) 445. 

IIill (£■ Co. v. Hadden's Grocem, 299 Kv. 419, 185 
SAY. (2d) 681. 

In the recent case of City of New York Insurance Co. 
v. Greene, 183 Va. 35, 31 S. E. (2d) 26S, a conversation 
occurred between a juror and the plaintiff which was con¬ 
ceived in innocence and related to a matter entirely foreign 
to the case. The court held that it was proper to deny a 
mistrial. 

V. 

THE COURT DID NOT ERR IN OVERRULING DE¬ 
FENDANTS’ MOTION FOR NEW TRIAL. 

Defendants’ motion for new trial was based on 10 
grounds. In their brief, however, in referring to the Court’s 
ruling on the motion for new trial, only grounds 1, 5 and 6 
are urged. (App. 14-15) Of the remaining 7 grounds, 
some are abandoned and others are covered by the sepa¬ 
rately discussed points in their brief and in this answer. 
Of the three grounds presented by the defendants in their 
brief under the topic, “Motion for New Trial”, No. 1 re¬ 
lates to the alleged conversation between juror No. 8 and 
the plaintiff which is covered by point IV of the argument 
herein. Ground 1 also states, parenthetically, that the 
same juror had a prior conversation with police officer 
Sims who testified as a witness in the case. (App. 14) 
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Grounds 3 and 6 charge that the jury disregarded the 
Court's instruction concerning damages by discussing 
during their deliberations an alleged remark made by a 
juror to the effect that attorneys ordinarily handle personal 
injury cases on a one-third contingent fee basis and that, 
in order to award the plaintiff $10,000, it was necessary to 
g'rant her a verdict of $15,500 so that she could pay her 
counsel and have $550 for expenses in bringing the case 
to trial. Each of said points is hereinafter discussed 
seriatim. 


(a) GROUND 1—CONVERSATION WITH POLICE 

OFFICER SIMS. 


Police officer Louis 


B. Sims testified as a witness for 


plaintiff on the first day of the trial, and the substance of 
his testimony appears in the record. (App. 76-03) At the 
end of the first day of the trial, while Officer Sims was walk¬ 
ing down the court-house steps in departing, he was en¬ 
gaged in a “momentary conversation” by a lady whom he 
did not know and did not know was a juror in the case in 
which he had just testified. The conversation was limited 


to a statement by the juror that her husband had been a 
policeman, that he had been recently killed in a troop riot 
in Florida and that a pension was being paid to her because 
i?f his death. (App. 32) Thereupon, the lady departed and 
all counsel in the case, who were also then leaving the court¬ 


house. gathered about Officer Sims on the steps and asked 
the nature of the conversation which he had just had with 
the lady, informing him that she was a juror in the case. 
Officer Sims promptly told counsel the nature of the con¬ 
versation, as stated above, and that it did not relate to 
the trial. (App. 32-33) Xo one doubted the correctness of 
his statement as to the nature of the conversation and the 


episode was considered of no consequence. Having com¬ 
plete knowledge of the episode, counsel for defendants ap¬ 
peared in court the next morning, when the case was re¬ 
sumed, and proceeded with the trial on that day and on 
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each day thereafter without mentioning the episode to the 
Court until the motion for new trial was filed. An affidavit 
by Officer Sims was presented by counsel for plaintiff in 
opposition to the motion for new trial, and no opposing 
affidavit or statement of any kind was made. (App. 32) 
Under these circumstances, defendants cannot possibly 
contend that the court abused his discretion in denving the 
motion for new trial on account of the Sims episode. 

(b) GROUNDS 5 AND 6—ALLEGED MISCONDUCT 
OF JURY IN COMPUTING AMOUNT OF VERDICT . 

In their motion for new trial, defendants stated that sev¬ 
eral days after the verdict was returned for the plaintiff a 
juror had a conversation with her own personal attorney 
and told him that “she understood that in most cases of 
this nature, the attorney handles the case for the plaintiff 
on a contingent one-third fee basis, and that, in compen¬ 
sating the plaintiff in this case, the jury by its award made 
allowance to the plaintiff for her attorney’s fee, and for the 
cost of bringing her case to trial.” (App. 16) On the basis 
of said quoted excerpt from the affidavit of said attorney, 
counsel for defendants argue, at page 24 of their brief, that 
the jury must have disregarded the trial court’s instruc¬ 
tions regarding damages and must have engaged im¬ 
properly in a discussion of counsel fees and trial costs. 
There is nothing in the language of the affidavit which war¬ 
rants the inference that the jury disregarded the instruc¬ 
tions on damages, nor is there anything to warrant the 
inference that the jury, in determining the amount of their 
verdict, either engaged in a discussion, or even considered, 
the alleged usual arrangement between attorney and client. 
It is not considered necessary further to discuss defend¬ 
ants’ contention regarding the foregoing, except to refer 
this Court to pages 30 and 31 of the joint appendix where 
counsel for plaintiff, in opposing the motion for new trial, 
presented their observations concerning the lack of merit 
in defendants’ claim. It is particularly significant, how- 
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over, to note that the special damages shown by the evidence 
to have been suffered by the plaintiff amounted to $3,487, 
and the jury’s verdict was $15,500. If any speculative in¬ 
ferences are to be drawn from the amount of the verdict, 
the more reasonable inference is that the jury allowed the 
plaintiff $10,000 for her physical injuries plus an amount 
to cover her special damages. Even if we assume that the 
jury did discuss the possibility that the arrangement be¬ 
tween attorney and client may have been on a one-third 
contingent fee basis, defendants fail to suggest, even by 
implication, that any extraneous influence with respect 
thereto was brought to bear upon the jury in its deliber¬ 
ations. In the absence of such influences, the law is well 
established that the verdict of a jury is not subject to 
impeachment. 

McDonald v. Pless, 23S U. S. 264, 59 L. Ed. 1300. 

Hyde v. U. S., 225 U. S. 347, 56 L. Ed. 1114. 

Hendrix v. U. S., 219 U. S. 79, 55 L. Ed. 102. 

Orenberg v. Thecker, 79 U. S. App. D. C. 149, 143 F. 

(2d) 375. 

Eeonomon v. Barrv-Pate Motor Co., Inc., 55 App. D. 

C. 143, 3 F. (2d) 84. 

In Orenberg v. Thecker, supra, it was contended that the 
tHal court was guiltv of an abuse of discretion in denving 
a motion for new trial where it was shown that two jurors 
during the trial visited the scene of the accident, made ob¬ 
servations, inspections and experiments and reported their 
observations to the remaining jurors. The alleged mis¬ 
conduct was shown by the affidavits of three other jurors. 
This Court held that what occurred did not constitute “ex¬ 
traneous influences, of the kind contemplated by the de¬ 
cisions of this Court and of the Supreme Court.” It would 
follow, a fortiori, that what occurred in the case at bar 
did not constitute extraneous influences, even if we assume 
that the juror imparted to the other jurors her own belief 
concerning the usual arrangement between attorney and 
client. It is significant that no suggestion of any kind is 
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made that the juror imparted information to the jury with 
respect to any fee arrangement in effect in the instant case, 
or that the juror knew anything about the arrangement in 
this case. Defendants’ attempt to distinguish the Oren¬ 
burg and the Economou cases from the ease at bar, on the 
ground that in those cases the jurors attempted to impeach 
their own verdict by their own affidavits, has no foundation 
or merit. If any distinction can be made, it should be that 
an attempted impeachment by a juror himself, who knew 
what occurred, should be given greater weight than a 
second-hand attempt made by submitting the affidavit of a 
stranger as to what the juror told him occurred. 

The policy behind the rule preventing impeachment of 
verdicts by juries is well stated by the Supreme Court in 
the McDonald case, supra, and the following brief excerpt 
is pertinent: 

“And, of course, the argument in favor of receiving 
such evidence is not only very strong but unanswer¬ 
able—when looked at solely from the standpoint of the 
private party who has been wronged by such mis¬ 
conduct. The argument, however, has not been suffi¬ 
ciently convincing to induce legislatures generally to 
repeal or to modify the rule. For, while it may often 
exclude the only possible evidence of misconduct, a 
change in the rule ‘would open the door to the most 
pernicious arts and tampering with jurors.’ ‘The 
practice would be replete with dangerous conse¬ 
quences.’ ‘It would lead to the grossest fraud and 
abuse’ and ‘no verdict would be safe.’ ” 

VI. 

THE COURT DID NOT ERR IN OVERRULING DE¬ 
FENDANTS’ SUPPLEMENTARY MOTION FOR 
NEW TRIAL. 

The verdict of the jury and the judgment thereon were 
entered on April 12, 1945. (App. 13-14) The tenth day fol¬ 
lowing the entry of judgment fell on Sunday, April 22, 
1945, and defendants’ motion for new trial was timely filed 
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on the next day, April 23,1945. (App 14) Four days later, 
on April 27, 1945, defendants tiled a motion for leave to tile 
a supplementary motion for new trial on the ground of 
newly discovered evidence and attached thereto the sup¬ 
plementary motion and three affidavits. (App. 17-21) 
Plaintiff opposed the supplementary motion on its merits. 
(App. 33-38) The Court also considered the supplementary 
motion on its merits and concluded that it did not warrant 
the granting on a new trial. The Court signed an order deny¬ 
ing both the supplementary motion for new trial and the 
motion for leave to file it, observing in the order that the 
ruling was based on the merits as well as on the fact that 
the motion was not timely filed. (App 39) 

The supplementary motion for new trial charges miscon¬ 
duct of a juror named Gladys Israel. (App. 18) Plaintiff’s 
opposition to it is contained in the printed appendix. (App. 
33-38) The basis for the claim is that on the voir dire ex¬ 
amination of the jury she failed to disclose, in response to a 
question addressed to the panel, that she was acquainted 
with Mr. Alvin L. Xewmyer, one of plaintiff’s attorneys, and 
that she failed to disclose, although no question was asked 
with respect thereto, that Mr. Xewmver had at one time 
represented her husband. Defendants supported their mo¬ 
tion with three affidavits. (App. 19-21) The first affidavit 
was that of Warren A. Magee, an attorney in a case that 
was later tried, (hereinafter referred to as the “Weitzen 
chse”) in which Mr. Xewmyer appeared for the plaintiff, 
Mr. Magee appeared for the defendant and in which Gladys 
Israel was also a prospective juror on the panel. The Magee 
affidavit states that when Mrs. Israel was examined on the 
voir dire in the Weitzen case she stated, “While Mr. Xew¬ 
myer may not know it she knew Mr. Xewmyer and that she 
believed that her husband at one time had been a client of 
Mr. Xewmyer’s”. (App. 19) The second affidavit is by Mr. 
Dolton, president of the insurance company that carried the 
insurance on the defendants’ taxicab involved in this case 
and the insurance on the vehicle involved in the Weitzen 
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case. He was present in court during the voir dire in the 
Weitzen case, and his affidavit states a different version of 
what occurred in the voir dire in the Weitzen case by stat¬ 
ing that Mrs. Israel there said that “she knew Alvin Xew¬ 
myer socially.” (App. 20) The third affidavit is signed by 
Mr. Schwartz, one of the attorneys for the defendants on 
this appeal. His affidavit purports to state what he had 
been told by Mr. Dolton, the signer of the second affidavit, 
and states that he was informed that on the voir dire in the 
Weitzen case, in answer to questions propounded by coun¬ 
sel, she stated “that she knew Mr. Alvin Xewmyer and that 
her husband had been a client of the said Mr. Xewmyer.” 
(App. 21) Xo stenographic transcript of the voir dire ex¬ 
amination of the jury in the Weitzen case is available for 
the reason that the reporter in that case did not appear 
until after the jury was sworn. Said three affidavits vary 
widely in their statements of what occurred in the Weitzen 
case. To more accurately relate what actually occurred and 
to dispel any doubts as to the claim of the juror’s miscon¬ 
duct, Mr. Xewmyer filed his own affidavit, (App. 37-38) in 
which it appears that he never knew Mrs. Israel, never had 
any acquaintance or conversation with her of any kind and, 
to the best of his knowledge, never saw her before she ap¬ 
peared on the voir dire examination in this case. (App. 3S) 
Air. Xewmyer’s recollection of what occurred on the voir 
dire examination in the Weitzen case was to the effect that, 
in response to the question as to whether any of the jurors 
knew the attorneys in the case, Mrs. Israel, having sat on 
the jury in this case, stated in substance: “I know of you, 
Mr. Xewmyer, and while you may not know it, I believe my 
husband at one time had been a client of yours.” (App. 38) 
On the voir dire examination in the case at bar, no question 
was asked of the panel whether any counsel in the case had 
previously represented any juror or any member of their 
families. (App. 36-37, 40-41) Air. Newmver also stated that 
be did not know, at the time of the voir dire in this case, that 
a Air. Israel, whom he had once represented, was in any way 
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related to the prospective juror bearing that name. (App. 
34) It is significant to observe that, during the voir dire 
examination in this case, Mrs. Israel made known her ac¬ 
quaintance with counsel for the defendants and with an offi¬ 
cial of the defendant company, although she remained silent 
when the question was asked of tile panel whether they were 
acquainted with either of counsel for plaintiff. If she had 
sbme kind of knowledge of Mr. Xewmyer, she apparently 
considered it of a different nature from her acquaintance 
with the defendants’ official and their counsel. 

The second question involved in Orcnberg v. Theckcr, 
supra, was whether “some jurors gave false answers or con¬ 
cealed material information by silence when questioned on 
the voir dire, concerning claims for personal injuries previ¬ 
ously suffered by them.” This Court held that the silence 
of the jurors on the voir dire did not constitute the “giving 
of false answers or concealment of material information as 
to constitute misconduct and refquire, so compellingly, the 
granting of a new trial” because the questions asked in¬ 
volved the use of such words as “claim”, “presented”, 
iU personal injuries”, “plaintiffs” and similar words, the 
meaning of which might not have been entirely clear to the 
veniremen, and because the questions were not propounded 
to each of them separately but to them as a group calling for 
voluntary responses. 

Defendants attempt to distinguish the Orenburg case from 
the case at bar on tbe ground that the question asked in this 
case was a more simple one. In this ease the question was 
whether any members of tbe pajiel “were acquainted” with 
counsel for plaintiffs. The particular juror here involved 
had previously answered the question in the affirmative as 
to her acquaintance with the officials of tbe defendant com¬ 
pany by saying “I know them to speak to them, but T am not 
really acquainted with them.” (App. 40) This was followed 
by a further question “Ts your acquaintance, Mrs. Israel, 
such that you feel you could not render a fair and impartial 
verdict?”, to which she answered, “Xo. T don’t know them 
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very well, but I know them casually.” (App. 40) She then 
further stated that it would not influence her verdict. (App. 
41) The same word was used when she was asked about her 
“acquaintance” with counsel in the case, and she remained 
silent when the inquiry referred to plaintiff’s counsel but 
stated she knew Mr. Schwartz, counsel for defendants. 
(App. 41) Her answers appear to indicate some uncer¬ 
tainty as to scope of the word “acquaint”. 

Precisely the same problem was involved in the Orenberg 
case. What is meant by the word “acquainted”, and what 
did Mrs. Israel understand it to mean ? Her first answer in¬ 
dicates she interpreted it to mean something more than a 
“speaking” relationship, since she knew them “to speak to 
them” and concluded “but I am not really acquainted with 
them”. (App. 40) Her later answer indicated that she 
knew Mr. Schwartz and answered in the affirmative when 
asked whether that knowledge was a “casual acquaintance”. 
(App. 41) It was clear that the word was a rather elastic 
one and the juror manifested by her answers some uncer¬ 
tainty as to its exact meaning. Although the statement at¬ 
tributed to the juror in the Magee affidavit (“While Mr. 
Xewmycr might not know it, she knew Mr. Newmver” (App. 
10)) goes farther than the statement appearing in the New- 
myer affidavit, it shows by implication that to be “ac¬ 
quainted” in the juror’s mind meant a relationship that was 
mutual. That interpretation probably accounts for hor 
silence, since Mr. Xewmyer’s affidavit states in clear terms 
that he “never had any acquaintance with her, never had 
any conversation with her and, to the best of my knowled go 
never saw her before”. (App. 38) 

The word has been variously defined. An acquaintance 
with a person was defined in Wyllis v. Haw, 47 Iowa 614, 
621. to mean a familiar knowledge of the person, something 
more than slight or superficial knowledge, and a mere intro¬ 
duction was held not to make one acquainted with the per¬ 
son introduced. 
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In Atkins Corporation v. Tommy, 6 Cal. (2d) 206, 57 P. 
(2d) 480, it was stated that acquaintance expresses less than 
familiarity and springs from occasional intercourse. 

See also, Bouvier’s Law Dictionary (3d Rev.) page 1131. 

The following definition appears in Anderson's Diction¬ 
ary of Law: 

44 Acquainted. Implies a mutual acquaintance; as 
where one swears that he is ‘well acquainted’ with an 
applicant for naturalization. U. S. v. .Jones, 14 Blatch. 
00 (1877)”. , 

Webster’s New International Dictionary defines acquain¬ 
tance as follows: 

“State of being acquainted, or having intimate, or more 
than slight or superficial, knowledge; personal knowl¬ 
edge gained by intercourse §hort of that of friendship 
or intimacy; as I know the man, but have no acquain¬ 
tance with him •••*.” ! 


Counsel for defendants were content with Mrs. Israel 
as a juror notwithstanding her “acquaintance” with them 
since they did not strike her. Counsel for plaintiff did not 
strike her, as appeared below, because all available peremp¬ 
tory challenges had been exhausted. (App. 35) If counsel 
for defendants desired certainty and complete precision 
they could have spelled out with greater clarity what was 
sought by their questions on the voir dire. Did they want to 
know if the veniremen had ever “talked with”, “heard of”, 
“visited”, “nodded at” or other type of relation with coun¬ 
sel? If so, the facts constituting “acquaintance” could 
have been asked of the panel, either collectively or individu¬ 
ally. Further, her “knowledge of” Mr. Xewmyer, but lack 
of “acquaintance” with him, may have been produced by 
Mr. Xewmyer's previous representation of her husband or 
Ins appearance in the earlier trial. 

With respect to the contention that she failed to disclose 
that Mr. Xewmyer had at one time represented her husband, 
it is sufficient to indicate that she was not asked any question 
relating thereto, and Mr. Xewmver failed to associate her 
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with a client named Israel whom he had previously repre¬ 
sented until she made the statement on the voir dire in the * 
Weitzen case. (App. 34) Defendants cannot seriously con¬ 
tend that any relief is available because of the non-disclo¬ 
sure of information by a prospective juror with respect to 
which no question w T as asked. 

The merits of the supplementary motion would not have 
warranted, within the principle announced in the Orenberg 
case, a finding that there was “such giving of false answers 
or concealment of material information as to constitute mis¬ 
conduct” requiring a new trial. The Court below, there¬ 
fore, properly denied the supplementary motion for new 
trial on its merits and it is of no consequence that the mo¬ 
tion may not have been timely filed. By ruling on the sup¬ 
plementary motion on its merits, the Court below” consid¬ 
ered it, in effect, as a new ground for the principal motion 
for new trial and denied it at the same time the original 
motion for new trial was denied. (App. 39) Whether the 
supplementary motion was timely filed depends upon a de¬ 
termination that the three affidavits supporting the motion 
constituted newly discovered evidence within the meaning 
of Rule 59(b), Federal Rules of Civil Procedure. Apart 
from the fact that such affidavits did not constitute newly 
discovered evidence within the meaning of the rule, the 
motion having been disposed of on its merits, it is unneces¬ 
sary to consider whether it was timely filed. 

Campbell v. American Foreign Steamship Co. % 116 F. (2d) 
926. 


CONCLUSION. 


For the foregoing reasons and authorities relied on, it is 
respectfully submitted that the Court below did not err in 
charging the jury and did not abuse a sound judicial discre¬ 
tion in denying both motions for new trial. It is, accord- 
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ingly, respectfully submitted that the judgment below must 
be affirmed. 

Respectfully submitted, 

i 

Alvin L. Newmyer, 

David G< Bress, 

Attorneys for Appellee. 

1001 - loth Street, X. W\, 
Washington, D. C. 
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Defendant's objection to the Court's charge was effect¬ 
ively called to the attention of the trial court; since the 
portion of the charge objected to was repeated almost 
word for word by defendants' counsel in specifically call¬ 
ing his objection to the charge to the attention of the 
trial court. 


ARGUMENT 


With respect to points II through V of the Argument 
appearing in our earlier brief, we do not hesitate to 
state that plaintiff (appellee) has met the respective is¬ 
sues fairly. Therefore, while we do not agree with the 
position taken by plaintiff as to those points, we feel that 
no useful purpose can be served by restating our position 
as already set forth in our earlier brief. The issues in 
points II through V are clearly drawn: the questions 
raised by those issues are properly posed for decision by 
this Court. 

However, as to point I, to which we devoted the major 
portion of our brief, plaintiff has confused the issue by 
largely misinterpreting our arguments and by failing to 
meet the contentions which we advanced. Accordingly, we 
feel called on to comment on plaintiff’s brief as to this 
point and to make such observations as may help bring 
the issues into clear focus. 

Plaintiff titles her argument under point I, as follows: 
“The Court Did Not Err in Granting Plaintiff's Prayer 
No. 4 Nor in Amplifying it in the Charge to the Jury." 
This very title—and the argument which follows under 
sub-title (a) entitled “There was no error in the prayer," 
—is not responsive to our argument. We did not con¬ 
tend that the trial court erred in granting plaintiff’s 
prayer No. 4. On the contrary, and as plaintiff observes at 
page 10 of her brief, we expressly conceded the correct- 
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ness of that part of the Court’s charge which covered the 
substance of plaintiff’s prayer No. 4 and asserted (p. 13, 
appellants’ brief) that “it fairly stated to the jury that 
their verdict should be against both defendants (appel¬ 
lants) if the cab driver could have avoided the collision 
by the application of the hand brake." The portion of 
the Court’s charge to which we directed our argument 
(that dealing with ability to reduce speed and reduce force 
of impact), was never a part of plaintiff’s prayer No. 4 
but was charged by the Court on his own motion. Ac¬ 
cordingly, we fail to see what point plaintiff makes by 
arguing that plaintiff’s prayer No. 4 was correct. 

Our opposition to the Challenged portion of the Court’s 
charge was based principally on the following two grounds: 

1. That the charge permitted the jury to return a 
verdict based on sheer speculation (discussed at pp. 13- 
15 of our earlier brief.) 

2. That the charge permitted the jury to consider, on 
the question of defendants’ negligence, an act of the de¬ 
fendants which was not and could not be a proximate 
cause of the collision (discussed at pp. 15-19 of our earlier 
brief). 

Although plaintiff recognizes these two objections as 
having been advanced by us, she meets these objections 
with an argument of which the supporting premise is not 
responsive to the two aforementioned objections, but to 
still a third objection which we raised and which we discus¬ 
sed at page 19 of our earlier brief. This third and 
separate objection concerns the failure of the Court to 
instruct the jury that the act of the defendants complained 
of must be a proximate cause of the plaintiff's injury 
before the defendants could be held liable therefor. 

Plaintiff argues that the “two grounds" of our objec¬ 
tions to the challenged portion of the Court’s charge are 
“based on an unreasonable and strained interpretation of 
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• b he challenged sentence which construes it out of the con¬ 
text in which it appears." This is a misinterpretation 
of out argument. We cannot point out too strongly that 
the merit of our two principal objections does not depend 
on any “interpretation" of the challenged portion ot the 
Court’s charge. 

At pages 11 to 12 of her brief, plaintiff sets out a 
sentence constructed by combining two sentences, including 
the challenged sentence, of the Court’s charge, and plain¬ 
tiff holds up that sentence as embodying the substance of 
the Court’s charge as contained in separate sentences 
and, as so arranged, being free of ambiguity and immune 
to attack by us on the two grounds which we advanced. 
We again point out that even if the Court’s charge had 
been phrased in the manner suggested by plaintiff, the - 
charge would still be erroneous for the two principal rea¬ 
sons which we advanced in our earlier brief. 

Reduced to its bare essentials, and under the interpre¬ 
tation of the plaintiff, the Court charged the jury that, 
providing they found proximate cause to exist under 
either contingency, they should find against defendants if, 
by the exercise of reasonable care, defendants could have 
(1) avoided the collision and (2) reduced the force of the 
collision. 

The substance of plaintiff’s prayer No. 4, which was 
covered by the Court's charge, was directed to the first 
of these contingencies. We plainly declared in our earl¬ 
ier brief that we did not object to that portion of the charge 
which subjected defendants to liability for their failure 
to ai'oid the collision. 

Our objections were to that part of the Court’s charge 
directed to the second of these contingencies, whereby the 
defendants were subjected to liability if they could merely 
have reduced the speed of the cab and thereby reduced 
the force of the impact. The Court’s charge in this re- 






■J 


spect concededly does not cover anything contained in 
plaintiff’s prayer No. 4. Undoubtedly, this part of the 
charge, which as plaintiff concedes at page 12 of her brief 
was not requested by her, was as much a surprise to plain¬ 
tiff as it was to defendants. 

Plaintiff’s conduct of her case and her presentation of 
the evidence did not anticipate the contingency that de¬ 
fendants would be subjected to liability for failing to re¬ 
duce the speed of their taxicab and the force of the re¬ 
sultant impact. The record is barren of any evidence 
purporting to show that plaintiff would not have been in¬ 
jured if the force of the impact had been lessened. This 
is the ground of our first objection: that the jury would be 
required to speculate as to whether plaintiff’s injury could 
have been avoided if the force of the impact had been 
lessened. 

Plaintiff seeks to justify the Court's charge by contend¬ 
ing (p. 12, appellee’s brief) that “the jury could have 
found, under the disputed evidence as to distance, that 
had the driver applied his hand brake he would have 
slowed down to such an extent that only a slight impact 
or a mere touching of bumpers would have resulted, 
which would not have caused any injury to the plaintiff.” 
The Court’s charge cannot, however, be restricted to ap¬ 
plication to the precise facts supposed by plaintiff. By 
the same token, the jury could have found that under the 
emergency created by the sudden rupture of the foot 
brakes, the cab driver, though unable to effect a complete 
stop from his speed of 15 miles per hour, could neverthe¬ 
less have reduced his speed so as to collide with the 
stationary car ahead of him at a speed of 10 or 8 miles 
per hour. There was not a word of testimony that, under 
such circumstances, plaintiff would not have been injured. 

The second ground of defendants' objection was that 
the failure to reduce the speed of the cab and the force of 
the resultant impact was not—and could not be—the prox- 
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imate cause of the collision. This ground, too, does not 
depend for merit on any peculiar interpretation of the 
Court ? s charge. The example given above will serve to 
illustrate the application of this objection. The Court 
permitted the jury to find against defendants if they 
found that under the emergency confronting the driver 
he, nevertheless, could have reduced the speed of his cab 
from 15 to 10 or 9 or 8 miles per hour, and could there¬ 
fore have collided with the other car at a force brought 
about by any speed less than that at which he had there¬ 
tofore been moving, if it were proper to give such a 
charge, then it would be equally proper in every auto¬ 
mobile collision case to charge the jury that they should 
hold a driver liable if the driver could, by reducing the 
speed of his car. have reduced the force of a collision. 

Suppose a situation where a pedestrian suddenly ran 
from between parked cars directly into the path of an 
approaching car. Suppose further that by the most ex¬ 
emplary conduct in applying his hand and foot brakes, 
the driver of that car was nevertheless unable to avoid 
colliding with the pedestrian but that, in the exercise of 
reasonable care, he might sooner have applied his brakes 
than he actually did, with the result that the force with 
which he struck the pedestrian may have been reduced. 
Under these circumstances the collision was not avoidable 
and would have resulted, in any event, in injury to the 
pedestrian. That the pedestrian might conceivably have 
been struck with lesser force is not a basis for recovery 
wheh the evidence is utterly barren of any proof that no 
injury or a lesser injury would have resulted from a 
collision of lesser force. A further objection to holding 
the driver of the car liable would be that his omission to 
sooner apply his brakes could not be deemed a proximate 
cause of the injury, since the pedestrian would have been 
struck and injured whether the driver did apply his brakes 
or did not apply his brakes at all. 


The tenor of plaintiff's argument is that our “two ob¬ 
jections" to the charge are based on some “nebulous” 
theory and attain validity only by reason of a strained 
interpretation of the Court’s charge. If our objections 
seem unfamiliar to plaintiff it is only because the Court's 
charge, to which they are directed, is, so far as we have 
been able to determine, without precedent in this juris¬ 
diction. Actually, our objections are plain, non-technical 
and forthright. 

The Court’s instruction to the jury amounted to this: 
that they should find against defendants if, by the exercise 
of reasonable care, defendants could have reduced their 
speed from 15 miles per hour so as to produce but a 12, 10 
or 8 mile-per-hour collision instead of a 15 mile-per-hour 
collision. At the first opportunity we objected to such an 
instruction, and we contend that it is improper and that 
the defendants could be held liable only if, by the exercise 
of reasonable care, they could have avoided the collision. 

At page 19 of our earlier brief, we set out what, in 
effect, constitutes a third objection to the Court’s charge. 
This objection (hereafter designated as “third”) was 
separate from and independent of the two previously 
enumerated and discussed. It is this “third” objection— 
and this only—which calls for any interpretation of the 
Court’s charge. Tn setting out this objection, we con¬ 
tended that under any state of the facts and the evidence 
the Court’s charge would be erroneous, “since it fails to 
require the jury to find that the failure to reduce the 
speed of the cab and the force of the impact w^as a proxi¬ 
mate cause of the collision and injury.” Our interpreta¬ 
tion of the charge appears at page 19 of our brief: plain¬ 
tiff’s interpretation appears at page 11 to 12 of her brief. 
Plaintiff’s argument that our objections are based on an 
interpretation of the Court’s charge is responsive only to 
this “third” of our objections. 
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In our earlier brief (p. 17), we cited and quoted from 
the case of Morris v. Seitrich, (Mo. App.) 118 S.W. (2d) 
4(>, in support of our contention that it was error for the 
Court to submit to the jury, on the question of defendants' 
negligence, the failure of defendants to slacken the speed 
of their cab. Plaintiff, at page 15 of her brief, summarily 
dismisses that case as having “no application to the case 
at bar,” asserting that “In that c$se the evidence failed 
to show a reasonable opportunity to slow down, each 
party contending that the other while traveling at a high 
rate of speed crossed the road and caused the collision.” 
This assertion is totally unwarranted, as is apparent even 
from the portion of the case quoted by us in our earlier 
brief. 

In Morris v. Seitrich , the instruction which was attacked 
“directed the jury to return a verdict in favor of plain¬ 
tiff and against defendant upon a finding that the defen¬ 
dant failed to stop or slacken the speed of the automobile 
or swerve or change its course when under the facts the 
defendant * * * could have stopped the automobile or 
slackened its speed or swerved and changed its course 
and thus have avoided colliding with the automobile in 
which plaintiff rode.” It was not contended in that case 
that the instruction was erroneous because, as plaintiff 
asserts, “the evidence failed to show a reasonable opport- 

unitv to slow down.” And the obvious reason whv that 
• • • 

contention was not made is, in the language of the opinion, 
that “plaintiff and each of her witnesses testified that 
the car in which plaintiff was riding was actually standing 
still when it was struck by defendant’s automobile.” A 
fortiori, the evidence was sufficient,to show that defendant 
could have stopped entirely and avoided the collision: 
and had the lower court limited the charge to such conduct 
of the defendant as would have avoided the collision (stop¬ 
ping or swerving), the appellate court would have had no 
occasion to reverse the lower court. The error in the 
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charge, for which the case was reversed, was that it in¬ 
cluded the act of slackening speed, an act which the ap¬ 
pellate court held could not have avoided the collision 
and therefore could not be deemed a proximate cause 
thereof. 

Plaintiff then proceeds to offer as counter authority the 
case of Dodson v. Gate City Oil Co., 338 Mo. 183, 88 S.W. 

(2d) 866, decided in the same jurisdiction. 

Under facts analagous to those in our own case, however, 
the settled law of Missouri prohibits consideration of a de¬ 
fendant’s failure to slacken speed. That such is the law 
of Missouri is apparent, not only from the cases which 
we cited at page 17 of our earlier brief,* but also from the 
following two cases decided after the Dodson case: 

State ex rel. Baldwin v. Shain , Mo. Supp., 125 S.W 
(2d) 41 

Meese v. Thompson , 344 Mo. 777, 129 S.W. (2d) 847. 

In State ex. rel. Baldwin v. Shain , supra, the court com¬ 
ments on the decision in the Dodson case, distinguishes it, 
and expressly points out (p. 46) that the decision in the 
Dodson case was justified only by reason of certain evi¬ 
dence peculiar to that case. 

Tt is significant that appellee has not seen fit to take 
issue with any of the other cases cited by ns in support of 
point I of our argument. 

(b) At page 17 of her brief, plaintiff states: “Both 
grounds of defendants’ contention are based on an in¬ 
terpretation of the prayer which is not reasonable, was 
not intended by the Court and which could have been 
avoided and corrected at the trial had defendants stated 
the reasons for their general objection.” This contention 


*Illinois Terminal R. Co. v. Feltrop, 130 F. (2d) 982, 986; Sevedge v. 
Kansas City etc. R. Co., 331 Mo. 312, 53 S.W. (2d) 284. 
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is no more than diversionary. As we have already point¬ 
ed out, our two principal objection* to the Court's charge 
do not depend on any peculiar interpretation of it. 

But let us suppose that the Court had reframed the 
wording of his charge, as it appears at pages 9-10 of 
plaintiff's brief, and that the charge as reframed was in 
the very language suggested by plaintiff at pages 11-12 of 
her brief. Even so. the merit of our two principal ob¬ 
jections to the charge would not be affected. For no mat¬ 
ter what interpretation might be given it, and regardless 
of how it might be framed, the Court's charge plainly di¬ 
rected the jury to find against the defendants if they 
found that the defendants, in the exercise of reasonable 
care, could have reduced the speed of their cab and thereby 
produced an impact of any lesser force than that which 
would have resulted from an unchanged speed. 

Since we have already pointed out wherein the Court’s 
charge was error, the only question which remains for 
discussion is whether our objections to the charge were 
effectively called to the attention of the court. 

The Court's charge comprises about 4*/> pages of the 
printed record (App. 194-199); the part of the charge 
objected to consists of four lines of the record (App. 196). 
After the Court had concluded his charge, defendants* 
counsel called his attention to the precise language ob¬ 
jected to, and defendants' counsel repeated almost word 
for word the part of the charge given by the Court to 
which objection was being made. The Court thereupon 
replied: “Negligently failed to apply his hand brake,” 
thereby indicating to defendants’ counsel that he chose 
to rest on the charge as given by him and that he felt 
his view of the law as stated by him to be correct, pro¬ 
vided it appeared that there was negligence in failing to 
apply the hand brake. Again defendants’ counsel ob¬ 
jected to the charge, and the Court merely replied: “All 
right.” (App. 199). 



The Court’s reply (“All right”) was a clear indication 
to defendants’ counsel that he understood the fact and 
nature of the objection which defendants’ counsel was 
making and that he thereby intended, in effect, to allow 
defendants an exception to his charge. 

Such a procedure goes even beyond the requirement of 
Rule 46 of the Federal Rules of Civil Procedure, which 
dispenses with the necessity of taking a formal exception 
after an objection has been made and overruled. Rule 
46 obviously was designed to relieve a litigant of the 
hardship which would result to him from the failure to 
comply with the technicality of taking a formal exception 
to the overruling of an objection. Rule 51, which must 
be read in conjunction with Rule 46, was not intended to 
saddle the trial of a case with additional formalities. 
Actually Rule 51 does not change the law as it heretofore 
obtained, but simply requires in express language that 
the Court’s attention be specifically directed to such part 
of the charge as is objected to. This, as we have pointed 
out. was done in the instant case. 

As stated in Fitzgerald v. Metropolitan Life Insurance 
Co., 90 Yt. 291, 308,' 9S A. 498: 

“The test of the sufficiency of an exception is whether 
it fairly directed the attention of the Court to the 
claimed error.” 

Directly in point on this subject are the cases of Lyon 
v. Fabricant, 113 X.J.L. 62, 172 A. 567, Alcaro r. Jean 
Jordeau, Inc., 138 F.(2d) 767, and Bernhardt r. City & 
S. Ry. Co., 49 App. D.C. 265. 272. 263 F. 1009. 

Plaintiff has cited, at page 19 of her brief, several 
cases on this subject. None of the plaintiff’s cases are 
controlling here because of the difference in the facts. 
In those cases the objections presented were so obscure 
in nature as to be ineffective, or were directed to a portion 
of a charge, part of which was correct: or the objections 
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taken were general and were directed to an entire charge 
or to lengthy portions of a charge without there being 
any specification, as there was in the instant case, of the 
nature of the objection and without any indication of the 
particular part of the charge objected to. 
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